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Of laws in relation to commerce, conſidered 
in its nature and diſtinQions. 


CHAR, L 
Of commerce, 


Ts following ſubjects deſerve to be Lead 


in a more extenftive manner :* but the na- 

ture of this work will not allow it. Fam 

would I glide down a gentle river ; but I am car- 
ried away by a torent, 

Commerce is a cure for the moſt deſtructive pre- 
judices ; for it is almoſt a general rule, that where- 
ever we find agreeable manners, there commerce 
flouriſhes ; and that wherever there is commerce, 
there we meet with agrecable manners. ' | 

Let us not be aſtoniſhed, then, if our manners 
_ are now leſs ſavage than formerly. Commerce has 


VoL. II, A | every 
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every-where diffuſed a knowledge of the manners 

of all nations ; theſe are compared one with ano- 

ther, and from this compariton ariſe the greate\t 
advantages. 

Commerical laws, it may be ſaid, improve man- 
ners, for the ſame reaſon as they deſtroy them. 
'They corrupt the pureſt manners *; this was the 
{ubject of Plato's complaints: and we every day 
ſee that they poliſh and refine the moſt barbarous, 


PIIIOT EODOSIPIMY rm moms po————_—_——— _—_—_—_—_— 


CH A-P;:-Þ. 
Of the ſpirit of commerce, 


Eace is the natural effe&t of trade. Two natt- 

ons who traſfc with each other become reci- 
 procally dependent ; for if one has an intereſt in 
buying, the other has an intereſt in ſelling ; and 
thus their union is founded on their mutual ne- 
ceſities. 

Bur if the ſpirit of commerce unites nations, it 
does not in the ſame manner unite individuals. We 
fee, that in + countries where the people move on- 
ly by the ſpirit of commerce, they make a traffic 
of all the humane, all the moral virtues: the 
molt trifling things, thoſe which humanity would 
demand, are there done, or there given, only for 
money. 

'The ſpirit of trade produces in the mind of man 
a certain ſenſe of exact juſtice, oppoſite on the one 


* Czſar ſaid of the Gauls, that they were ſpoiled 
by the neighbourhood and the commerce of Mar- 
jeilles ; inſomuch that they who formerly always con- 
quered the Germans, were now becume inferiour to 
them. War of the Gaulcr, 1b. 6. | 

+ Holland, 

| hand 
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hand to robbery, and on the other to thoſe moral 
virtues which fordid our always adhering rigidly to 
our own private intereſt, and ſuffer us to negle&t it 
for the advantage of others, 

The total privation of trade, on the contrary, 
produces robbery, which Ariſtotle ranks in the 
numdver of means of acquiring : yet it is not at all 
inconſiſtent with certain moral virtues. Hoſpitali- 
ty, for inſtance, is moſt rare in trading countries, 
_ while it is found in the moſt admirable perfeCftion 
among nations of robbers. 


It is a facrilege, ſays Tacitus, for a German to 


ſhut his door againſt any man whomſoever, whe- 
ther known or unknown. He who has * behaved 
with hoſpitality to a ſtranger, goes to ſhew him an- 
other houſe where this hoſpitality is alſo praCtiſ- 
ed ; and he is there received with the ſame huma- 


nity. But when the Germans had founded king- 


doms, hoſpitality was become burthenſome. This 
appears by two laws of the + code of the Burgun- 
dians ; one of which inflicted a penalty on every 
barbarian, who preſumed to ſhew a ſtranger the 
houſe of a Roman ; and the other decreed, that 
whoever received a ſtranger ſhould be indemnified 
by the inhabitants, every one being obliged to Pay 
his proper proportion. 


CHA P, II. 
Of the poverty of the people. 


"J Here are two ſorts of poor ; thoſe who are ren- 
dered ſuch by the ſeverity of the government ; 


theſe are indeed incapable of povaraning almoſt 


* Et qui modo hoſpes fuerat, monſtrator hoſpicii. 


De morib. Germ. Vid, Czſar, de bello Gal. lib. 6. 
+ Tit, 38, 
A. 2 


any 
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any great action, becauſe their indigence is a part 
of their ſlavery. Others are poor, only becauſe 
they either deſpiſe, or know not the conveniencies 
of life; and theſe are capable of accompliſhing 
' great things, becauſe their poverty conſtitutes a 
part of their liberty, X 


| —  ——_—— 


CHAP. IV. 
of commerce in different governments, 


"Rade has ſome relation to forms of government. 
In a monarchy it is founded on luxury ; and 
the ſingle view with which it is carried on, is to 
procure every thing that can contribute to the 
pride, the pleaſure, and the capricious whimſies of 
the nation. In republics, it is commonly founded. 
on - oeconomy. Their merchants having an eye to. 
all the nations of the earth, bring from one 
what is wanted by another. Ir is thus that the re- 
publics of 'Tyre, Carthage, Athens, Marſeilles, 
Florence, Venice, and Holland, engaged in com- 
merce. £ 
This kind of traffic has a natural relation to a 
republican government ; to monarchies it is. only 


occaſional, For as it is founded on the practice of 


gaining little, and even leſs than other nations, and 
of making up tor this by gaining inceilantly ; it can 
hardly be carried ' on by a people ſwallowed up in 


luxury, who ſpend much, and ſee nothing but ob-. 


Jects of grandeur, 


Cicero was of this opinion, - when he ſo juſtly 


faid *, * that he did not like that the ſame people 


cs ſhould be at once both the lords and faftors of 


* the univerſe.” For this would indeed be to ſup- 


oy 


* Nolo eundem populum imperatorem & portitorem . 


eſſe terrarum, 


poſe 
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poſe, that every individual in the ſtate, and the 
whole ſtate collectively, had their heads conſtantly 
filled with grand views,. and at the ſame time with 
{mall ones ; which is a contradiction. 

Not but that the molt noble enterpriſes are com- 
pleted allo in thoſe ſtates which {ubſiſt by cecono- 
mical commerce : they have even an intrepidity, 
not to be found m monarchies. And the reafon 
is this, | 9 
' One branch of commerce leads to another, the 
ſmall to the moderate, the moderate to the 
great ; thus he who has had ſo much deſire of 
gaining a little, raiſes himſelf to a fituation . in 
which he is not leſs detirous of gaining a great 
deal. 

Beſides, the grand enterpriſes of merchants are 
always neceflarily connected with the affairs of the 
public. But in monarchies, theſe public affairs 
give as much diſtruſt to the merchants, as in free 
ſtates they appear to give fafety. - Great enterpriſes 
therefore in commerce are not for monarchical, 
but for republican governments, | 

In ſhort, an opinion of greater certainty, as to 
the poſleſiion of property in theſe ſtates, . makes 
them undertake every thing, They flatter them- 
{clves with the hopes of receiving great advantages 
from the ſmiles of fortune, and therefore boldly . 
expoſe what they have already acquired, in order 
to acquire more ; riſking nothing but as the means 
of obtaining. | os 

A GENERAL RULE. A. nation in ſlavery la- 
bours more to preſerve than to acquire; a free nas 
tion, more to acquire than to preterve. | 
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CHAP. Y. 


Of nations that have entered into an economical 
commerce. | 


NJ rieiles, a neceſlary retreat in the midſt of a 
| tempeſtuous ſea ; Marſeilles, a harbour which 
all the winds, the ſhelves of the ſea, the diſpoſition 
of the coaſts, point out for a landing-place, be- 
came frequented by mariners ; while the ſterility * 

of the adjacent country determined the citizens to 
an economical .commerce. It was neceſſary that 
they ſhould be laborious, to ſupply what nature 
had refuſed ; that they ſhould be juſt, in order 
to live among barbarous nations, from whom they 
were to derive their proſperity ; that They ſhould 
be moderate, that they might "always enjoy the 
{weets of a tranquil government ; in fine, that they 


ſhould be frugal in their manners, that they might 


perpetually enjoy a trade, the more certain, as it 
was leſs advantageous. 

We every where ſee violence and oppreſiion 
give birth to a commerce founded on c&conomy, 
while mcn are conſtrained to take refuge in mar- 


| thes, in iſles, in the ſhallows of the ſea, and even 


on rocks themſelves. 'Fhus it was, that Tyre, Ve- 
nice, and the cities of Holland, were founded. 
Fugitives fonnd there a place of ſafety. It was 
neceſſary that they ſhould ſubſiſt ; they drew 
therefore their ſubſiſtence from the whole u- 
niverſe, 


* Juſtin, 1, 43. c. 3, 
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Comma ror — — 


CHAP. VI. 
The ſpirit of England, with reſpect to commerce, 


if a tariff, or cuſtoms of England, are very un- 
& {ettled, with reſpe&t to other nations ; they are 
changed, in ſome meaſure, with every parliament, 
either by taking off particular dutics, or by impo- 
ſing new ones. 'Fhey cndeavour by this means 
ſtill to preſerve their independence. Supremely 
jealous with reſpeCt to trade, they bind themſelves 
but little by treaties, and depend only on their own 
laws. | 
Other nations have made the intereſts of com- 
merce yield to thoſe of politics; the Engliſh, on 
the contrary, have always made their political inte- 
reſts give way to thole of commerce, 
'Fhey know better than any other people upon 
earth, how to value at the ſame time theſe three 
great advantages, religion, commerce, and liberty, 


CHAP. VIL 
In what manner the ceconomical commerce has been 
femetimes reſtrained. 


IR ſeveral kingdoms laws have been made, ex- 
tremely proper to humble the ſtates that have 
entered into the cxconomical commerce, They 
have forbid their importing any merchandizes, ex- 
cept the product of their reſpective countries ; and 
have permitted them to traffic only in veſſels builr 
In the kingdom to which they brought their com- 

modities. z 
_ Ir is neceſſary that. the kingdom which impoſes 
theſe laws ſhould itfclf be ablc cafily to engage in 
commerce ; 


—_— —— 
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commerce ; otherwiſe it will, at leaſt, be an equal 
ſufferer. It is much more advantageous to trade 
with a commercial nation, whoſe profits are mode- 
rate, and who are rendered in ſome ſort depend- 
ent by the affairs of commerce z with a nation, 
whoſe larger views, and whoſe extended trade ena- 
bles them to diſpoſe of their ſuperfluous merchan- 
diſes ; with a wealthy nation; who can take off 
many of their commodities, and make them a 
quicker return in ſpecie ; with a nation under a 
kind of neceſlity to be faithful, pacific from prin- 
ciple, and that ſeeks to gain, and not to conquer ; 
It is much better, I ſay, to trade with ſuch a nati- 
on, than with others, their conſtant rivals, who 
will never grant ſuch great advantages. 


CHAP. VIL 
Of the prohibition of commerce. 


J" is a true maxim, That one nation ſhould never 
exclude another from trading with it, except for 
very great reaſons. 'The Japaneſe trade only with 
two nations, the Chineſe and the Dutch. The * 
Chineſe gain a thouſand per cent. upon ſugars, and 
ſometimes as much by the goods they take in ex- 
change. The Dutch make nearly the ſame profits. 
Every nation that aCts upon Japaneſe principles muſt 


necefiarily be deceived ; for.it is competition which 


ſets a juſt value on merchandiſes, and eſtabliſhes 


the relatioa between them. 


Much leſs ought a ſtate to lay itſelf under an ob- 


ligation of ſelling its manufactures only to a ſingle 


Nation, under Aa pretence of their taking all at a 
certain price. 'The Poles, in this manner, diſpole 
of their corn to the city of Dantzic ; and ſeveral In- 
dian princes have made a like contract for their 


* Da Halde, vol. 2. p. 70. 
| ſpiccs 
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Pirard's voyages, chap. 15. part 2, 
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ſpices with the Dutch #. Theſe agreements are 
proper only for a poor nation, whoſe inhabitants 
are ſatisfied to forego the hopes of enriching them- 
ſelves provided they can be ſecure of a certain fub- 
ſiſtence; or for nations, whoſe {lavery conſiſts ei- 


' ther in renouncing the uſe of thoſe things which 


nature has given them, or in being obliged to fub- 
mit to a diſadvantageous commerce. 


CGH AT I; 
An inſlitution adapted to economical commerce, 


[+ ſtates that carry on an c<conomical commerce, 

they have luckily eſtabliſhed banks, which by 
their credit have formed a new ſpecies of wealth ; 
bur it would be quite wrong to introduce them into 
governments whoſe commerce is founded only in 
luxury. 'The erecting of banks in countries go- 
verned by an abſolute monarch, ſuppoſes money on 


. the one fide, and on the other power; that is, on 


the one hand, the means of procuring every thing 
without any power, and on the other the power, 
without any means of procuring at all. In a go- 
vernment of this kind, none but the prince evcr 
had, or can have a treaſure ; and wherever there 
is one, it no ſooner becomes great, than it becomes 
the treaſure of the prince, 

For the ſame reaſon, all aſſociations of mer- 
chants, in order to carry on a particular commerce, 
are Improper in abſolute governments. 'Fhe dcelign 
of theſe companies is to give to the wealth of pri- 
vate perſons the weight of public riches. But, in 
thoſe governments, this weight can be found only 
in th: prince. Nay, they are noteven always pro- 
per in ſtates engaged in ceconomical commerce ; 


* This was firſt eſtabliſhed by the Portugueſe, Fr. 
VorL, Il. 


3 


for, 
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for, if the trade be not ſo great as to ſurpaſs the 
management of particular perſons, it is much better 
to leave it open, than by excluſive Privlgess tO re- 
{train the liberty of commerce. 

— 


Ce 
CHAT. x. 
The jame ſubjeft continued. 


; Free port may be eſtabliſhed in the dominions 

of ſtates whoſe commerce 1s ceconomical. That 
ceconomy 1n the government, which always attends 
the frugality of individuals, is, if I may fo expreſs 
myſelf, the ſoul of its economical commerce. The 
loſs it ſuſtains with reſpect to cuſtoms, it can repair 
by drawing from the wealth and induſtry of the 
republic. But in a monarchy, an.eftabliſhment of 
this kind muſt be oppoſite to reaſon ; for it could 
have no. ©ther effect, than to caſe luxury of the 
weight of taxes. "This would be depriving itſelf of 
the only advantage that luxury can procure, and 
of the only curb which, in a conſtitution like this, 
it is capable of receiving. 


C.H AF. XI. 


Of the freedom of commerce. 


"PHE freedom of commerce is not a power grant- 
ed to the merchants to do what they pleaſe : 
'This would be more properly its ſlavery. 'Fhe con- 
ftraint of the merchant is not the conſtraint of 
commerce. Tt is in the freeſt countries that the 


merchant finds innumerable obſtacles; and he is 


never leſs - crofſed by laws, than in a country of 
flaves, 

England -rohiblle the exportation of her wool; 
coals muſt be brought by fea to the capital; no 
horſes, except geldings, are allowed to be export- 
£0 ; 
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ed; and the veſſels * of her colonies, trading to 
Europe, muſt take in water in England. "The 
Engliſh conſtrain the merchant, but it is in favour 
of commerce. 


CHAP. XII. 
What it is that deſtroys this freedom. 


WW HEREVER commerce ſubſiſts, cuſtoms are 
eſtabliſhed. Commerce is the exportation 
and importation of merchandiſes, with a view to 
the advantage of the ſtate : Cuſtoms are a certain 
right over this ſame exportation and importation, 
founded alſo on the advantage of the ſtate, From 
hence it becomes neceſlary, that the ſtate ſhould 
be neuter between its cuſtoms and its commerce, 
that neither of theſe two interfere with-each other ; 
_ and then the inhabitants enjoy a free commerce, 
The farming of the cuſtoms-deſtroys commerce 
by its injuſtice, and vexations, as well as by the ex- 
ceſs of the impoſts : but, independent of this, it 
deſtroys it even more by the difficulties that a- 
riſe from it, and by the formalities it exa&ts. In 
England, where the cuſtoms are managed by the 
king's officers, buſineſs is negotiated with a fingu- 
lar facility; one word of writing accompliſkes the 
greateſt affairs. The merchant needs not loſe an 
infinite deal of time; he has no occaſion for a par- 
ticular commilRorier, either to obviate all the dif- 
ficulcies of the farmers, or to fubmit to them. 


* A& of navigation, 1660, It is only in time of 
_ war, that the merchants of Boſton and Philadelphia 
fend their veſſels dire@ly to the Mediterranean. 
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CHAP; AH. 


The laws of commerce concerning the confiſcation of 
merchandiſes. 


THE Magna Charta of England forbids the ſei. 
zing and confiſcatipg, in caſe of . war, the ef- 
fects of foreign merchants, except by way of repri- 
ſals. It is very remarkable, that the Engliſh have 
made this one of the articles of their liberty. 

In the late war between Spain and England, the 
former made a * law which puniſhed with death 
thoſe who brought Engliſh merchandiſes into the 
dominions of Spain ; and the ſame penalty on thoſe 
who carried Spaniſh merchandiſes into England. 
An ordinance like this cannot, I beheve, find a 
precedent in any laws but thoſe of Japan. It equa]- 
ly ſhocks humanity, the ſpirit of commerce, and 
the harmony which ought to ſubfiſt in the propor- 
tion of penalties ; it confounds all our ideas, ma- 
king that a crime againſt the ſtate which IS | only a a 
violation of civil polity, _ 


m_ —— — — —————— 
c MH AP. -AIV. 
Of ſeizing the perſons of merchants. 
GOLON + made a law, that the Athenians ſhould 


no longer ſeize the body for civil debts, 'This 


law he ©þ received from Egypt. It had been made 
by Boccoris, and renewed by Sz/e/tris. 


This law is extremely good, with reſpect to the 


* Publiſked at Cadiz, in March 1140. 

+ Plutarch, in his treatiſe againſt' lending npon 
uſury. | 

Diodorus, book i. part 2. chap. 3, 
gcnerahity 
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generality of civil * affairs ; but there is ſufficient 
reaſon for its not being obſerved in thoſe of com- 
merce. For, as merchants are obliged to intruſt 
large ſums, frequently for a very ſhort time, and 
to pay money as well as to receive it, there is a ne- 
ceſſity, that the debtor ſhould conſtantly fulfil his 
engagements at the time prefixed ; and from hence 
it becomes neceffary to lay a conſtraint on his per- 
{on, "WEF 


law ought not to permit the ſcizure of the perſon ; 
becaule the liberty of one citizen 1s of greater im- 


portance to the public, than the eaſe or proſperity 


of another, Bur in conventions derived from com- 
merce, the law ought to conſider the public pro- 
ſperity, as of greater importance than the liberty of 
2 citizen; which, however, does not hinder the 
reſtrictions and limitations that humanity and good 
policy demand. EE a REL | 
CHAP. XV; 
An excellent law. 
DMIR ABLE is that law of Geneva which ex- 


cludes from the magiſtracy, and eyen from 


the admittance into the great council, the children 
of thoſe who have lived or died inſolvent, except 


they have diſcharged their father's debts. it has 


this effect ; it gives a confidence in the merchants, 


In the magiſtrates, and in the city itfelt, There 
the credit of the individual has alſo all the weight 
of public credit, 


* The Greek legiſlators were to blame, in prevent- 
ing the arms and plough of any man {rom being taken 
in pledge, and yet permitting the taking of the man 
imſelf Es 


Diodorus, book i. part 2, chap. 3. 
. CHAP, 


In affairs relating to common civil contracts, the 
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THAT. AYE 
Of the judges of commerce. 
JENOPHON, in his book of revenues, would 


have rewards given to thoſe overſeers of com- 
merce, who diſpatched the cauſes brought be- 
fore them with the greateft expedition. He was 
ſenſible of the need' of our modern juriſdiction 
of a conſul. 'Fhe Romans, in the lower em- 
pire *, had this kind of tribunal for their ma- 
riners, | 
The affairs of commerce are but little ſuſceptible 
of formalities, Theſe are the aCtions of a day, and 
are every day followed by others of the fame na- 
ture, Hence it becomes neceſſary, that every da 
they ſhould be decided. It is otherwiſe with thoſe 
actions of life which have a principal influence on 
tuturity, but rarely happen. We ſeldom marry 
more than once: Deeds and wills are not the work 
of every day : We are but once of age. 
Plato + Say that in a city where there is no ma- 
ritime commerce, there ought not to be above 
half the number of civil laws : 'This 1s very true, 
Commerce brings into the ſame country different 
Einds of people ; it introduces alſo a great number 
of contracts, and of ſpecies of wealth, with various 
ways of acquiring it. | 
Lhus in a trading city, there are fewer judges, 
and more laws, 


* Leg. 7. cod, Theod, de navicul. 
+ On laws, hook 8B. 


CHAP. 
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CHAP. £AVI. 


That a prince ought not to engage himſelf in com- 
merce. 
"PHEOFHILUS * ſeeing a veſſel laden with mer- 
chandiſes for his wife Theodora, ordered it to 
be burnt. © I am Emperor, aid he, and you make 
« me the maſter of a galley : By what means ſhall 
« theſe poor men gain a livelihood, if we take 
«« their trade out of their hands?” He might have 
= added, who ſhall ſet bounds to us, it we monopo- 
EZ lize all to ourſelves ? Who ſhall oblige us to fulfil 
2 all our engagements ? Our courtiers will follow our 
example; they will be more greedy, and more un- 
= juſt than we : The people have fome confidence in 
© ourjuſtice, they will have none in our opulence : 
XZ All theſe numerous duties, which are the cauſe- of 
their wants, are certain proofs of ours. 
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CHA P. XVIII 
The ſame ſubje& continued. 


HEN the Portugueſe and Caſtilians bore ſway 
in the Eaſt-Indies, commerce had ſuch opu- 
teat branches, that their princes did not fail to ſeize 
them. 'This ruined their ſettlements in thoſe parts 
of the world. | 

The viceroy of Goa granted excluſive privileges 
to particular pertfons, 'The people had no confi- 
dence in theſe men, and the commerce declined by 
the perpetual change of thoſe tro whom it was in- 
| truſted ; nobody took care to improve it, or to 

leave it entire to his ſucceſſour. In ſhort, the pro- 


ht centered in a few hands, and was not ſufficieatly 
cxEnded. ©: -- 
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CHAP. XIX. 
Of commerce in a monarchy, 


TT is contrary to the ſpirit of commerce, that any 
of the nobility ſhould be merchants in a monar- 
chical government. ' This, ſaid the emperors * Ho- 
norious and Theodoſius, would be pernicicus to C1- 
ties; and would remove the facility of buying and 
ſelling between the merchants and the plebeians, 

It is contrary to the ſpirit of monarchy, to admit. 
the nobility into commerce. 'The cuſtom of ſuffer- 
ing the nobility of England to trade, is one of thoſe 
things which has there greatly contributed to wea- 
ken the monarchical government, 


CHAT. AA: 

A ſfngular refleftion., 
PERSONS ſtruck with the praCtice of fins Gates 

imagine that in France they ought to make 

laws to engage the nobility to enter into commerce, 
But theſe laws would be the means of deſtroying 
the nobility, without being of any advantage to 
trade. 'The practice of this country is extremely 
wife ; merchants are not nobles, though they may 
become ſo : They have the hopes of obtaining a 
degree of nobility, unattended with its aCtual incon- 
veniencies, Lhere is no ſurer way of being advan- 
ced above their profeſſion, than to manage it well, 
or with ſucceſs ; which is generally the conſequence 
of {uperiour ability. 

Laws which oblige every one to continue in his 
profeſſion, and to* devolve it to his children, nei- 
. ther are, nor can be of ufe in any but + deſpotic 

* Leg. nobiliores cod. de comm, et leg, ult, de re- 
ſcind. vendit, 


+ This is aQually very often the caſe in ſuch g0- 
veraments. : 


kingdoms 3 


Chap. 20. OF LAWS. I”7 
kingdoms ; where no body either can or ought to 
have emulation. 

Let nons fay, that every one will ſucceed better 
in his profeſſion, when he cannot change it for a-_ 
nother. I tay, a perſon will ſucceed beſt when 
thoſe who have excelled, hope to ariſe to an- 
other. 

The poſſibility of purchaſing honour with gold, 
encourages many merchants to put themſelves in 
circumſtances by which they may attain it. I do 
not take upon me to examine the juſtice of thus 
bartering for money, the reward - of virtue, 
There are governments, where this may be very 
uſeful. 

' In France; the dignity of the Jong rae; which 
places thoſe who wear it between the great nobi- 
lity and the people, and without having ſuch ſhin- 
ing honours as the former, has all their privileges ; 
a dignity, which, while this body, the depoſitary 
of the laws, is encircled with glory, leaves the pri- 
vate members in a mediocrity of fortune ; a dignity 
in which there is no other means of diſtindion; but 
by a ſuperiour capacity arid virtue, but which ſtill 
leaves in view one much more i1lliſ{trious : 'The 
warlike nobility likewiſe, who conceive that what- 
ever degree of wealth they are pofitfled of, they may 
ſtill increaſe their fortunes, but who are aſhamed 
of augmenting, it they begin not with difliparing 
their eſtates ; who always ſerve their prince with 
their whole capital ſtock, and when that is ſunk, 
make room for others who follow their exartple ; 
who go to war, that they may never be reproach- 
ed with not having been there ; who, when they 
can no longer hope tor riches, live in expectation 


of honours, and when they have not obtained the 


latter, enjoythe conſolation of having acquired glory: 
All theſe things together have neceſſarily contribut- 


ed to augment the _rangens of this kingdom ; and 
Vor. II. C if 
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if for two or three centuries it has been incefſantly 
increaſing in power, this muſt be attributed not to 
fortune, who was never famed for conſtancy, bur to 
the goodneſs of its laws. 


CHAP. XXI. 
To what nations commerce 4s prejudicial. 


Iches conſiſt either in lands, or in moveable ef- 
fefts. The lands of every country are com- 
monly poſſefled by the natives. The laws of moſt 
{tates render foreigners unwilling to purchale their 
_ lands; and nothing but the preſence of the owner 
improves them : this kind of riches therefore be- 
longs to every ſtate in particular. But moveable 
effects, as money, notes, bills of exchange, ſtocks 
' in companies, veſſels, and in fine, all merchandi- 
ſes, belong to the whole world in general ; which 
in this reſpect is compoſed of but one fingle ſtate, 
of which all the ſocieties upon earth are members. 
'The people who poſſeſs more of theſe moveable 
effects than any other in the univerſe, are the moſt 
rich, Some ſtates have an immenſe quantity, ac- 
quired by their commodities, by the labour of their 
mechanics, by their induſtry, by their diſcoveries, 
and even by chance. 'The avarice of nations makes 
them quarrel for the moveables of the whole uni- 
verſe, If we could find a ſtate ſo unhappy, as to 
be deprived of the effects of other countries, and at 
the ſame time of almoſt all its own, the proprietors 
of the lands would be only planters to foreign- 
ers. This ſtate, wanting all, could acquire no- 


thing ; wherefore it would be much better for the 


inhabitants not to have the leaſt commerce with any 
nation upon earth ; for commerce, in theſe circum- 

itances, muſt neceſſarily lead them to poverty. 
A country that conſtantly exports fewer manu- 
factures, 


PIE IgE 1h pe i SN 
ed Fo CES >. ESP: 
<5 Is he 

E-%»- wo £ PSs 2 EA 


ane "2 ' a. 3 
44 \ o = - 
« : $0 £0 E; *4 3 > ws o 


— Fs 


» 7&6 I 
, $ 7hs Fart 
Retr pes It V3 


þ 
WA * 4 
oy 
Tr. 
as 
[ 15x7 
gt rr 
4. % 
£9 
*.£ 
#4485 
I, 
K-45 
[4 0 
Bt 
e 
Lk - 
£>TH 
bs 
#6 
- * 
Ti 
$5.5 
w 
[1 
£ A 
cor 
- ww; 
[1 
* 
py 
© 
- CG 
— 
* 
p D 
ES: 
n _ 
= % 
rf > KP 
B. p 
? F 
" "3: 
Sx) 
L384 
= 
2; 
"4 
IN 
A, '% 
"y « 
Pg» > 
6 Þ 
wn 
PX Ne” 
Bhs 
i; : 
06 * 
joys 
GPS 6 
Px 
bag 56 
Mit? 
y.. 
WE Os 
* —_- 4 
FR 
*% GRE. 
pen 
> 


os OR Ss de Wet 9) 
CO Ihe, TR I FR 
AT a v* ny 1 


Chap. 21. OF LAWS. 19 


factures, or commodities, than it receives, will ſoon 
find the balance ſinking ; it will receive lefs and 
lefs, till, falling into extreme poverty, it will re- 
ceive nothing at all. | | 

In trading countries, the fpecie which ſuddenly 
vaniſhes, quickly returns ; becauſe thoſe nations 
that have received it, are its debtors ; but it never 
returns into thoſe ſtates of which we have juft been 
ſpeaking, becauſe thoſe who have received it, owe 
them nothing. 

Poland will ſerve us for an example. It has 
ſcarcely any of thoſe things which we calt the 
moveable effects of the univerſe, except corn, the 
produce of irs lands. Some of the lords poflets en- 
tire provinces ; they oppreſs the huſbandmen, in 
order to have greater quantiies of corn, which. 
they fend to ſtrangers, to procure the ſuperfluous 
demands of luxury. I Poland had no foreign 
trade, its inhabitants would be more happy. 'Fhe 
grandees, who would have only their corn, would 
give it to their peaſants for ſubſiſtence ; as their too 
extenſive eſtates would become burthenſome, they 
would therefore divide them among(it their peaſants ; 
every one would find ſkins or wool in their herds 
or flocks, ſo that they would no longer be atan 
immenſe expence in providing cloaths ; the great, 
who are always fond of luxury, not being able to 
find it but in their own country, would encourage 


the labour of the poor, This nation, I affirm, 


would then become more flourithing, at leaſt if it 
did not become barbarous ; and this the laws might 
cafily prevent. 

Let us next conſider Japan. 'The vaſt quantity 
of what they can receive, is the cauſe of the vaſt 
quantity of Merchandifes they are capable of ſend- 


_ Ing abroad, Things are thus in as nice an equili- 
brium, as if the importation and exportation were 


but ſmall. Befides, this kind of exuberance in the 
ſtate is productive of a thouſand advantages : ther 
"5 hs is 
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is a greater conſumption, a greater quantity of thoſe 
things on which the arts are exerciſed ; more men 
employed, and more numerous means of acquiring 
power ; exigencies may alſo happen, that may re- 
quire a ſpeedy afſliſtance, which ſo opulent a ſtate 
can better afford than any other. Ir is difficu]rt for 
a country to avoid having f{uperfluities. But it 1s 
the nature of commerce to render the ſuperfluous 
uſeful, and the uſcful neceſſary. 'Dhe ſtate will be 
thererore able to afford neceflaries to a much greater 
number of ſubjects, 

Let us ſay then, that it is not thoſe nations who 
have need of nothing, that muſt loſe by trade ; 
it is thoſe who have need of every thing. It 1s 
not ſuch people as have a ſufficiency within them- 
ſelves, but thoſe who are moſt in want, that will 


find an advantage in putting a ſtop to all commer- 
cial intercourſe. 


F - . —_ _ - 


BOOK XXL 


Of Laws relative to Commerce, conſidered i in 


the revolutions It has met with 1n the 
world. 
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CHAP. I. 
Some general conſiderations, 


"Hough commerce be ſubject to great revoluti- 


ons, yet it is poſſible that certain phyſical cauſes, 


as the qualities of the ſoil, or the climate, may fix 

1ts nature for ever. 
We at preſent carry on the trade of the Indies 
merely by means of the filver which we ſend thi- 
ther. 
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ther. The * Romans carried annually thither a- 
bout fifty millions of ſeſterces ; and this ſilver, as 
ours is at preſent, was exchanged for merchandiſes 
which were brought to the weit. Every nation thar 
ever traded to. the Indies, has conſtantly carried bul- 
lion, and brought merchandiſes in return. 

It is nature herſelf that produces this effect. The 
Indians have their arts adapted to their manner of 
living. Our luxury cannot be theirs ; nor their 
wants ours, 'Their climate neither demands nor 
permits hardly any thing which comes from us. 
They go in a great meaſure naked ; ſuch cloaths as 
they have, the country itſelf furniſhes ; and their 
religion, which is deeply rooted, gives them an a- 
verſion for thoſe things that ſerve for our nouriſh- 
ment, 'They want therefore nothing but our bul- 
lion, to ſerve as the medium of value, and for this 
they give us merchandiſes in return, with which the 
frugality of the people, and the nature of the coun- 
try, furniſhes them in great abundance. "Thoſe an- 
cient + authors who have mentioned the Indies, de- 
ſcribe them juſt. as we now find them, as to their 
policy, cuſtoms, and manners. The Indies have 
ever been, they will ever be, the ſame Indies they 
are at preſent ; and in every period of time thoſe 
who trade to that country, muſt carry ſpecie thi- 
ther, and bring none in return. 
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— 
' Of the people of Africa. 


HE greateſt part of the people on the coaſt of 
Africa are ſavages and barbarians. The prin- 


T 


* Pliny, lib, 6, chap. 23. 

+ See Pliny, book vi, chap, 19, and Strabo, book 
15, DON ; n 
| cipal 
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cipal reaſon, I believe, of this is, becauſe the ſmall Þ 


countries capable of being inhabited, are ſeparated MR 
from each other by large and almoſt uninhabitable FX 
tracts of land. 'Fhey are without induſtry or 


arts, They have gold in abundance, which they 6 


receive immediately from the hand of nature. E- 7 


very civilized ſtate is therefore in a condition to 
traffic with them to advantage, by raifing their e- 
ſteem for things of no value, and org a very 
high price in return. 


CHAP. IH. 


That the wants of the people in the fouth are @i iFerent 
from thoſe of the north, 


TY Europe there 1s a kind of balance between the 
= ſouthern and northern nations. The firſt have 
_ every convenience of life, and few of its wants : 
the laft have manywants and few comveniencies. To 
one, nature has given much, and demands but lit- 
tle; to the other, ſhe has given but lirtle, 
and demands a great deal. 'The equilibrium 
1s maintained by the lazineſs of the ſouthern nati- 
ons, and by the induſtry and a&tivity which the has 
given to thofe in the north. "The latter are obji- 
ged to undergo exceffive labour, without which they 
would want every thing, and degenerare: mmto bar- 
barians. This has naturalized ſlavery to the people 
of the ſouth: as they can eaſily diſpenſe with riches, 
they can more eafily diſpenſe with liberty. Burt the 
people of the north have need of hberty, for this 
can beſt procure them the means of fatisfying all 
thoſe wants' which they have received from na- 
ture, The- people of the north, then, are in a 
forced ſtate, if they are not either free or barba- 
rians. Almolt all the people of the fouth are in 
ſome meaſure in a ſtate of violence, if they are not 


{laves. 
CH A | of 
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CHAP. IV. 


The principal difference between the commerce of the 
ancients and the moderns. 


-4 THE world has found itſelf, from time to time, 
4 in different fituations ; by which the face of 
commerce has been altered. 'The trade of Europe 
is at preſent carried on principally from the north 
to the ſouth ; and the difference of climates is the 
cauſe that' the ſeveral nations have preat occaſi- 
on for the merchandiſes of each other. For 
example, the liquors of the ſouth, which are car- 
ried to the north, form a commerce little known 
to the ancients. 'Thus the burden of veflels, which 
was formerly computed by meafures of corn, is at 
preſent determined by tons of liquor, 

The ancient commerce, as far as it is known to 
us, was carried on from one port in the Mediter- 
ranean to another ; and was almoſt wholly confin- 
ed to the ſouth. Now the people of the ſame cli- 
mate, having nearly the ſame things of their own, 
have not the ſame need of trading amongſt them- 
ſelves as with thoſe of a different climate, The 
commerce of Europe was therefore formerly lets 
extended than at preſent. THO O3 

This does not at all contradict what I have ſaid 
of our commerce to the Indies : for here the pro- 
digious difference of climate deſtroys all relation be- 
tween their wants and ours. 


o 


CHAP: YV..: 
Other differences. 


b- (Ommerce is ſometimes deſtroyed by conquerors, 
; ſometimes cramped by monarchs; it traverſes 
the 
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the earth, flies from the place where it is oppreſſed, 
| ahd ſtays where it has liberty to breathe : It reigns 
at preſent where nothing was formerly to be ſeen 
but deſerts, ſeas, and rocks; and where it once 
reigned, now there are only deſerts. 

To ſee Colchis in its preſent ſituation, which is 
no more than a vaſt foreſt, where the people are 
every day decreaſing, and only defend their liberty 
to ſell themſelves by piecemeal to the Turks and 
Perſians ; one could never imagine, that this coun- 
try had ever, in the time of the Romans, been full 
of cities, where commerce convened all the nations 
of the world. We find no monument of theſe 
| facts in the conntry itſelf ; there are no traces of 
them, except in * Pliny and + Strabo. 

'The hiſtory of commerce 1s that of the commu- 
nication of people. Their numerous defeats, and 
the flux and reflux of populations and devaſtations, 
here form the moſt extraordinary events, 


: ba 
CH AP: VI. 


Of the commerce of the ancients, 


HE immen.e treaſures of Semiramis ||, which 

could not be acquired in a day, give us reaſon 

to believe, that the Aflyrians themſelves had pilla- 

ged other rich nations, as other nations afterwards 
pillaged them, 

The effect of commerce is riches ; the conſequence 
of riches, luxury ; and that of luxury, the perfec- 
tion of arts. 

We find that the arts were carried to great pet- 
fe&tion in the time of Semiramis ©} ; which is a ſut- 
ficient indication, that a conſiderable « commerce was 
then eſtabliſhed. 


* Lib.vi, +Lib.2. || Diedorus, lib. 5. 
+ Ibid. 
In 
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In the empires of Aſia there was a great com- 
merce of laxury. The hiſtory of luxury would 
make a fine part of that of commerce. "The lux- 
ury of the Perſians was that of the Medes, as the 
luxury of the Medes was that of the Aflyrians, 
Great revolutions have happened in Aſia. The 
north-eaſt parts of Perta, viz, Hyrcania, Margi- 
ana, Bactria, &c. were formerly full of flouriſhing 
cities * which are now no more ; and the north 
of this + empire, that is, the iſthmus which ſepa- 
rates the Caſpian and the Euxiae ſeas, was co- 
yered with cities and nations, which are now de- 
ſtroyed. EO 
Ecatoſthenes Þ and Ariſtobulus learn from Patro- 
clus, that the merchandiſes of India paſſed by the 
Oxus into the ſea of Pontus. Marcus Varro || 
tells us, that, the time when Pompey commanded 
againſt Mithridates, they were informed, that peo- 
ple went in ſeven days from India to the country of 
the Bacrians, and to the river Icarus, which falls 
into the Oxus ; that by this means they were able 
to bring the merchandiles of India acroſs the Caſ- 
pian ſea, and to enter the mouth of the Cyrus ; 
from whence it was only five days journey to the 
Phafis, a river that diſcharges itſelf into the Eux- 
ine ſea, There is no doubt but it was by the nati- 
0ns inhabiting theſe ſeveral countries, that the 
great empires of the Afſyrians, Medes, and Perfi- 
ans, had a communication with the moit diſtant 
parts of the eaſt and weſt. 
An entire ſtop is now put to this communication, 


* Pliny, lib. 6. chap. 16. and Strabo, lib, 1r. 

+ Strabo, lib. 11. 

. } Strabo, ibid. n 
. * See Pliny, lib. 6. chap. 17. See alſo Strabo, lib. 
11 upon the paſſage by which the merchandiſes were 
conveyed from the Phaſis to the Cyrus, 


Vor..1L. =" An 
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All theſe countries have been laid waſte by the + 
'Fartars, and are ſtill infeſted by this deſtruCtive 
nation, 'Fhe Oxus no longer runs into the Caſpi- 
an fea ; the Tartars, for ſome private t- reaſons, 
have changed its courſe, and it now loſes itſelf in 
the barren ſands, 

The Faxartes, which was formerly a barrier 
between the polite and the barbarous nations, 
has had its courſe turned in the fame manner by 
the Tartars, and it no longer empties itſelf into 
the ſea. 

Seleucus Nicator formed * the project of joining 
the Euxive to the Caſpian ſea, 'This proje&, which E 
would have greatly facilitated the commerce of 
thoſe days, vaniſhed at his || death. We are 
not certain it could have been executed in the iſth- ® 
mus which ſeparates the two ſeas. 'This count 
at preſent very little known ; it is depopulated, and 
full of foreſts ; indeed water is not wanting, for an 
infinite number of rivers roll into it from mount 
Cancafus : but as this mountain forms the north 
of the iſthmus, and extends like two arms { to- 

wards the ſouth, it would have been a grand ob- 


ſtacle tO ſuch an enterpriſe, eſpecially in thoſe 


+ 'This is the reaſon why thoſe who have deſcribed 
this country, ſince it has been in the pofleſſion of the 
'Tartars, have entirely disfigured it, The chart made 
of the Caſpian ſea, by order of the late Czar Peter I. 
has diſcovered the egregious errours of our modern 
ones ; and by this it appears, that this ſea is conform- 
able to the NIPOLOnns of the ancients. See Pliny, 
Iib. 6. cap. 12. 

+ See Jenkinſon's account of this, in the colleQion 

of voyages to the North, vol. 

* Claudius Cxſar, in Pliny, kb, 6. cap. I'is 

| He was ſlain by Ptolemy Ceraunus, 

F Sec Strabo, lib, 11, 
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Z times when they had not the art of making 


{luices, | 
It may be imagined, that Seleucus would have 


® joined the two ſeas in the very place where Peter I. 
* has ſince joined them ; that is, in that neck of 
7 land where the Tanais approaches the Volga : 
* but the north of the Caſpian ſea was not then diſ- 
= covered. 


While the empires of Afia enjoyed the commerce 
of luxury, the 'Tyrians had the commerce of ceco- 
nomy, which they extended through the world. 


Z Bochard has employed the firſt book of his Canaan, 


in cnumerating the colonies which they ſent into all 
the. countries bordering upon the ſea : they paſſed 
the Pillars of Hercules, and made eſtabliſhments + 


= on the coaſt of the ocean. 

= In thoſe times their pilots were obliged to fol- 
*X low the coaſts, which were, if I may 1o expreſs 
13 myſelf, their compals, Voyages were long, and 
3 painful. The laborions voyage of Ulyſles has 


been the fruitful ſubject of the fineſt poem in 


| the world, next to that which alone has the pre- 


ference. 


'The little knowledge which the greateſt part of 


| the world had of thoſe who were far diſtant from 


them, favoured the nations engaged in the cecono- 


| mical commerce. 'They managed trade with as 


much obſcurity as they pleaſed: they had all the 


advantages which the moſt intelligent nations could 


take over the moſt ignoraat. | 

_ The Egyptians, a people who by their religion 
and their manners were averſe to all communica- 
tion with ſtrangers, had ſcarcely at that time an 
foreign trade. They enjoyed a fruitful ſoil, and 
great plenty, Their country was the Japan of thoſe 
times ; it poſſeſſed every thing within itſelf, 


} They founded Tarteſfius, and mage a ſettlement 
at Cadiz, OO FP 


D 2 | S3. 
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So little jealous were thoſe people of commerce, . 


that they left thar of the Red ſea to all the petty 
nations that had any harbours in it. Here they 
ſuffered the Idummzans, the Syrians, and the. Jews 
to have fleets. Solomon + employed i in this navi- 
gation the lIyrians, who knew theſe ſeas. 

Joſephus | ſays, that his nation being entirely 
_ employed 1n agriculture, knew little of NAVISATION : 
the Jews therefore traded only. occaſionally in the 
Red Sea. They took from the Idumeans Eloth and 
Eziongeber, from whom they received this com- 
' merce ; they loſt theſe two cities, and with them 
loſt this commerce. 

Tt was not ſo with the Phoenicians ; theirs was 
Not a commerce of Juxury ; nor was their trade 


owing to conqueſt : their frugality, their abilities, 


their induſtry, their perils, and the hardſhips they 
ſuffered, rendered them neceffary to all the nations 
of the world. 

Before Alexander, the people bordering on the 
Red Sea traded only in this fca,' and in that of A- 
feica. The aſtoniſhment which filled the univerſe at 
the diſcovery of the Indian fea, under that conque- 
ror, is of this a ſufficient proof. I have obſerved *, 
that bullion was always carricd to the Indies, and 
never any brought from thence ; now the Tewith 


fleets, which brought gold and filver by the way of 


the Red Sea, returned from Atrica, and not fr On 
the Indies. be phe 
Beſides, this navigation was made on the —__ 
coaſt of Africa ; for the ſtate of navigation at that 
time is a convincing proof, that they did not fail to 
a very diſtant ſhore. I am not ignorant, that the 
fleets of Solomon and Tehoſaphar” returned only e- 
yery three years ; but I do not fee that the time ta- 


+ Kings lib, r. cap, 9. Chron. lib, 2, chap. 8. 
F pn ANON. ED a> On: x, of this book. 
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ken up in the voyage 1s any proof of the greatacfs 
of the diſtance. 

Pliny 2nd Strabo informs us, that the junks of 
India and the Red Sea were twenty days in perform - 
ing a voyage, which a Greek or Koman veflel 
would accompliſh | in ſeven, In this proportion, 
a voyage of one year made by the fleets of Greece 
or Rome, would take very near three, when per- 
formed by thoſe of Solomon. 

Two ſhips of unequal ſwiftneſs do not perform 
their voyage in a time proportionate to their ſwift- 
neſs. Slowneſs is frequently the cauſe of much 
greater ſlowneſs. When it becomes necefſar 
to follow the coaſts, and to be inceffantly in a dif- 
ferent poſition, when they muſt wait for a fair 
wind to get out of a gulf, and for another to pro- 
ceed ; a good failor takes the advantage of every fa- 
vourable moment, walle tne other {till continues in 
a difficult fituation, and waits many days for ano- 
ther change. 

This flowneſs of the Indian veſſels, which in an 
equal time could make but the third of the way of 
thoſe of the Greeks and Romans, may be explained 
by what we every day fee in our modern navigati- 
on. 'The Indian veitels, which were built with 
a kind of ſea-ruthes, drew leſs water than thoſe of 
Greece and Rome, which were of wood, and join- 
ed with iron. | 
We may compare theſe Indian veſſels to thoſe at 
preſent made uſe of in ports of little depth of water. 
Such are thoſe of Venice, and even of all * Italy in 
general, of the Baltic, and of the province 
of + Holland. "Their thips, which ought to be able 


| See Pliny, lib. 6. chap. 22. and Strabo, lib. 15, 

* They are my ſhallow ; but Sicily has excellent 
Ports. 

+ I fay the provinces of Holla ad : ſor the ports of 
Zealand are deep en00g}, | 
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to go in and out of port, are built round and 


broad at the bottom; while thoſe of other nations, 
who have good harbours, are formed to ſink deep 
into the water. ''This mechaniſm renders theſe laſt 
mentioned veſſels able to ſailmuch nearer the wind ; 
while the firſt can hardly fail, except the wind be 
nearly in the poop. A ſhip that ſinks deep into 


'the water fails towards the ſame ſide with almoſt e- 


very wind; this proceeds from the reſiſtance which 
the veſllel, "whilſt driven by the wind, meets with 
from the water, from which it receives a ſtrong 
fapport; and from the length of the veflel, which 
preſents its ſide to the wind, while from the form 
of the helm the prow 1s turned to the point pro- 
poſed ; fo that the can fail very near to the wind, 
or, in other words, very near to the point from 
whence the wind blows. But when the hwll is 
round and broad at the bottom, and conſequently 
draws little water, it no longer finds this ſteady 
fupport ; the wind drives the veſicl, which is inca- 
pable of reſiſtance, and can run then but with a 
{mall variation from the point oppoſite to the wind, 
From whence it follows, that broad-bottomed veſ- 
fels are longer in performing voyages, 

1. 'Fhey loſe much time in waiting for the wind, 
eſpecially if they are obliged frequently to change 
their courſe, 2. 'They fail much flower, becaule, 
not having a proper ſupport from a depth of water, 
they cannot carry fo much ſail, If this be the caſe 
at a time whea the arts are every where known, at 
2 time when art corrects the defe&ts of nature, and 
even Of art itfelt ; if at this time, 1 ſay, we find 
*his diilerence, how great muſt that have becn in 
rhe navigation of the ancients ? 

I cannot yet leave this ſubject, The Indian vel- 
fels were ſmall, and thoſe of the Greeks and Ro- 
mans, if we except thcir machines built for often- 
cation, much leſs than ours. Now, the ſmaller 


the veel, the grearer danger it .cncounters from 


{ou 


73s 
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foul weather. A tempeſt that would ſwallow up a 
ſmall veſſel, would only make a large one roll. 
The more one body 1s ſurpaſſed by another in biz- 


neſs, the more its ſurface 1s relatively ſmall. Frotn 


whence it follows, that in a ſmall ſhip there is a 


leſs proportion, that is, a greater difference as to 


the ſurface of the veſſel, and the weight or lading 
ſhe can carry, than in a large one, We know 
that it 1s a pretty general practice, to make the 
weight of the lading equal to that of half the water 
the veſlel is able to contain, Suppoſe a veſlel will 
contain eight hundred tons, her lading then muſt 
be four hundred ; and that of a veftel which would 
hold but four hundred tons of water, would be 
two hundred tons, 'Fhus the largeneſs of the firſt 
ſhip will be to the weight ſhe carries as $ro 4; 
and that of the ſecond as 4 to 2, Let us ſuppoſe 
then, that the ſurface of the greater is to the ſur- 
face of the ſmaller as 8 to 6; the ſurface of this 
will be to her weight as 6 to 2, while the ſurface 
of the former will be to her weight only as 8 to 4. 
Therefore, as the winds and waves act only upon 
the ſurface, the large veſſel will by her weight reſiſt 
their impetuoſity much more than the ſmall. We 
find from hiſtory, that before the diſcovery of the 
mariners compaſs, four attempts were made to fait 
round the coaſt of Africa. 'Fhe Phconicians ſent 
by * Necho, and Eudoxus + flying from the wrath 
of Ptolemy Lathyrns, fer out from the Red Sea, and 
ſucceeded. Sataſpes | ſent by Xerxes, and Hanno 
by the Carthaginians, fet out from the Pillars of 
Hercules, and failed in the attempt, 


The capital point in ſurrounding Africa was, to 


* He was' deſirous of conquering it, Herodotus, 
ib. 4. | 
} Pliny, lib, ii, cap. 67. Pomponius Mela, lib. iii. 
cap. 9, | | 

Tt Herodotus in Melpomene, 
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diſcover and double the cape of Good Hope. Thoſe 
who ſet out from the Red Sea found this cape near- 
er by half, than it would have been in ſetting out 
from the Mediterranean. 'The ſhore from the Red 
Sea 15 not ſo ſhallow, as that from the Cape * to 
Hercules's Pillars. 'The diſcovery of the Cape by 


Hercules's pillars was owing to the invention of the 


compals, which permitted them to leave the coaſt 
of Africa, and to lanch out + into the vaſt ocean, 


 4n order to ſail towards the ifland of St, Helena, or 


towards the coaſt of Braſil, It was therefore very 
poſſible for them ro ſail trom the Red Sea into the 


Mediterranean, but not to {et out from the Medi- 


terranean to'return by the Red Sea. 

Thus, without making this grand circuit, after 
which they could hardly ever hope to return, it 
was moſt natural to trade to the eaſt of Africa by 
the Red Sea, and to the weſtern coaſts by Hercules's 
Pillars. 


C242 AF; 3h 


Of the commerce of the Greeks, and that of Egypt, 
after the conqueſt of Alexander. 


"JHE firſt Greeks were all pirates. Minos, who 


enjoyed the empire of the ſea, was only more 


ſucceſsful, perhaps, than others in piracy ; for his 
maritime dominion extended no farther than round 


* Add to this what I ſhall ſay in chap. 8. of this 


book, on the navigation of Hanno. 
+ In the months of October, November, Decem- 


ber, and January, the wind in the Atlantic ocean 1s 


found to blow north-eaſt; our ſhips therefore either 
croſs the line, and, to avoid the wind which 1s there 
generally at eaſt, they dire& their courſe to the ſouth; 
or elſe they enter into the Torrid Zone, in thoſe places 
where the wind 1s at well. 
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his own ifle, But when the Greeks became a great 
people, the Athenians obtained the real dominion of 
the ſea ; becauſe this trading and victorious nation 
gave laws to the moſt potent monarch * of that 
time ; and humbled the maritime powers of Syria, 
of the iſle of Cyprus, and Phcenicia, 

But this Athenian lordſhip of the ſea deſerves to 
be more particularly mentioned. ** Athens, /ays 
* Xenofhon +, rules the ſea; but as the country 
by enemics, while the Athenians are engaged in 
diſtant expeditions. 'Lheir leaders ſuffer their 
lands to be deſtroyed, and ſecure their wealth 
* by ſending it to ſome iſland. 'FThe populace, 
who are not poſſeſied of lands, have no uncafi- 
* neſs. But it the Athemians inhabited an iſland, 
and, betides this, enjoyed the empire of the ſea, 
they would, as long as they were poflefled of 
theſe advantages, be able to annoy others, and 
at the ſame time be out of all danger of being 
annoyed.” One would imagine that Xenophon 
was ſpeaking of England. 

The Athenians, a Cala whoſe heads were filled 
with ambitious projects; the Athenians, who aug- 
mented their jealouſy, inſtead of encreaſing their 
influence; who were more attentive to extend their 
maritime power than enjoy it; whole political go- 
vernment was ſuch that the common people diſtrt- 
buted the public revenues amongſt themſelves while 
the rich were in a ſtate of oppreſſion ; the Athe- 
nians, I fay, did not carry on ſo extenſive a com- 
merce as might be expected from the produce of 
their mines, from the multitude of their ſlaves, 
from the number of their ſeamen, from their in- 
fluence over the citics of Grcece, and above all, 
Tom the excellent inſtitutions 'of Solon. Their 


« 


* The king of Perſia, + On the Athenian re- 
public, FINS 
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trade was almoſt wholly confined to. Greece, and 
ro the Fuxine fea; from whence they drew their 
tubſiſtence. 

Corinth ſeparated two ſeas, and opened and ſhut 


the Pcloponnetus : It was the key of Greece, and 
a city, in fine, of the greateſt importance, at a 


time when the people of Greece were a world, and 
the cities of Greece nations, Its trade was very ex- 


.tenſive, having a port to receive the merchandiſes 


of Afia; and another thoſe of Italy : For the grear 
difficulties which attended the doubling cape Ma- 
tea, where the * meeting of oppoſite winds cauſes 
thipwrecks, induced every one to go to Corinth, 


and they could even convey their veſſels over land 


from one ſea to the other. Never was there a city, 
tm which the works of art were carried to ſo high 


a degree of perfection, But here rebgion finiſhed 


the corruption, which their opulence began. 'They 
erected a temple to Venus, in which more than a 
thouſand courteſans were confecrated to that deity ; 
from this ſeminary came the greateſt part of thoſe 
celcbrated beauties, whoſe hiſtory Athenzus has 
preſumed to commit to writing, 

Four great events happened-in the reign of A- 
texander, which entirely changed the face of com- 
merce; the taking of Tyre, the conqueſt of Egypt, 
that likewiſe of the Indies, and the diſcovery of the 


fea which lies ſouth of that country. 'The Greeks 
of Eoypt found themſelves in an excellent ſituation 


for carrying on a prodigious commerce ; they were | 
maſters of the ports of the Red Sea ; Tyre, the ri-. 
val of all the trading nations, was no more ; they - 
were not conſtrained by the ancient + ſuperſtitions 
of the country ; and Egypt was become the centre 


of the univerte. 


* See. Straho, lib, 8. 
+ Which inſpired an averſion for ſtrangers. 


The 
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The empire of Perſia extended to the Indus *. 
Darius, long before Alexander, had ſent + ſome 
veſſels which ſailed down this river, and paſſed e- 
ven into the Red Sea, How then were the Greeks 
the firſt who traded to the Indies by the ſouth ? 
Had not the Perſians done this before ? Did they 
make no advantage of ſeas which were 1ſo near 
them ; of the very ſeas that waſhed their coaſts ? 
Alexander, it is true, conquered the Indies; but 
was it neceſſary tor him to conquer a country, in 
order to trade with it? This is what I ſhall now 


Examine, 


Ariana 4, which extended from the Perſian guif 
as far as the Indus, and from the South ſea to the 
mountains of Paropamiſus, depended indeed in 
ſome meaſure on the empire of Perſia : But in the 
ſouthern part it was barren, ſcorched, rude, and 
uncultivated, Tradition || relates, that the armies 
of Semiramis and Cyrus periſhed in theſe deſerts; 
and Alexander, who cauled his fleet to follow him, 
could not avoid lofing in this place a great part of 
his army. 'The Perſians left the whole-coaſt to the 
Icthyophagi $, the Oritz, and other barbarous 
nations. Beſides, the Perſians were no ,. great 
ſailors, and their very religion debarred them trom 
entertaining any ſuch notion as that of a maritime 
commerce, 'The voyage undertaken by Darius's 
direCtion upon the Indus, and the Indian fea, pro- 
ceeded rather from the capriciouſneſs of a prince 


* Strabo, lib. 15. 

+ Herodotus in Melpomene. + Strabo lib, 15. 

|| Strabo, lib, 15. d Pliny, lib, vi, cap. 23. 
Strabo, lib. 16. | | | 

+ They ſailed not upon the river, leſt they ſhould 
defile the elements. Hyde's religion of the Perſians, 
Even to this day they have no maritime commerce. 
Thoſe who take to the ſea, are treated by them as a- 
theiſts, | 
E 2 _ _ vainly 
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vainly ambitious of ſhewing his power, than from 
any fertled regular projet. it was attended with 
no con{cquence, either to the advantage of com- 
merce, or of navigation, 'They emerged trom 
their ignorance, only to plunge into It again. 

Beſides, it was a received opinion * before the 
expedition of Alexander, that the ſouthern parts 
of India were uninhabitable 4. This proceeded 
from a tradition that f Semiramis had brought 
back from thence only twenty men, and Cyrus but 
ſeven. 

Alexander entered by the north. His deſign 

was to march towards the cait : Bur having found 
2 part of the ſouth tull of great nations, cities, 
and rivers, he artcmpred to conquer it, and {uc- 
ceeded. 
He then formed the deſign of uniting the Indies 
to the weſtern nations by a maritime commerce, 
as he had already united them by the colonies he 
had eſtabliſhed by land. 

He ordered a fleet to be built on the Hydaſpes, 
and then fell down that river, entered the Indus, 
and failed even to its mouth. The fleet followed 
the coaſt from the Indus along the banks of the 
country of the Oritz, of the Icthyophagi, of Car- 
mania and Perſia, He built cities, and would not 
ſuffer the Icthyophagi to || live on fiſh, being de-' 
firous of having the borders of the ſea inhabited 
by civilized nations, Oneticritus and Nearchus 
wrote a journal of this voyage, which was per- 
formed 1 iN ten months. y 3 hey arrived at Sula, where 


bs TE eg lib. 15. 
+ Herodotus (in Melpomene) ſays, that Darius 
conquered the Indies; this mult be underſtood only 


to mean Ariana; and even this was only an ideal con- 
queſt, 


t- Strabo; Ji; 15: 
h Pliny, book vi. chap. 23. d Ibid, 


they 
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they found Alexander, who gave an entertainment 
to his whole army, He had left the fleet art Pata- 
la *, to go thither by land. 
This prince had founded Alexandria, with a 
view of ſecuring his conqueſt of Egypt; this was a 
key to open it in the very place where the kings his 
+ predeceflours had a key to ſhut it ; and he had 
not the leaſt thought of a commerce, of which the 
diſcovery of the indian ſea could alone give him 
the idea. es | 
The kings of Syria left the commerce of the 
ſouth to thoſe of Egypt, and attached themſelves 
only to the northern trade, which was carried on 
by means of the Oxus and the Caſpian fea, 'They 
then imagined that this ſea was part of the &* nor- 
thera ocean. »welencus and Antiochus applied 
themſelves to make diſcoveries in it, with a parti- 
cular attention ; and with this view they ſcoured it 
with their fleets ||, That part which Seleucus ſur- 
veyed, was called the Selcucidian ſea ; that which 
Antiochus diſcovered, received the name of the 
ſea of Antiochus, Attentive to the projects they 
might have formed of attacking Europe from hence 
on the back of Gaul and Germany, they neglected 
the ſeas on the ſouth ; whether it was that the Prto- 
lemies, by means of their fleets on the Red Sea, 
were already become the matters of it ; or that 
they had diicovered an invincible averſion in the 
Perſians againſt engaging in maritime aFairs ; or, 


* A city 1n the ifland of Patalena, at the mouth 
of the Indus, | 

T Alexandria was founded on a flat ſhore, called 
Rhacotis, where, in ancient times, the kings had 
kept a garriſon, to prevent all ſtrangers, and more 
| particularly the Greeks, from entering the country. 
Pliny, lib, v. cap. 10. Strabs, lib. 17. 

| Pliny, lib. ii. cup. 67. | Pliny, lib. vi. cap. 
12, and Strabo, lib, 2 pag. 507. | | 


It 
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in fine, that the general ſubmiſſion of all the peo- 
ple in the ſouth, lett no room or them to flatter 
themiclves with the hopes of turther conqueſts. 

I am ſurpriſed, I confeſs, at the obſtinacy with 
which the ancients believed that the Caſpian ſea 
was a part of the ocean, The expeditions of A. 
kexander, of the kings of Syria, of the Parthians, 
and the Romans, could not make them change 
their ſentiments; notwithſtanding theſe: nations de- 
ſcribed the Caſpian ſea with a wonderful exaQtneſs : 
But men are generally fo tenacious of their errours, 
that they acquieſce to truth as late as poſlible, 
When only the ſouth of this fea was known, it 
was at firſt taken for the ocean; in proportion as 
they advanced along the banks of the northern 
coaſt, inſtead of imagining it a great lake, they 
fill believed it to be the ocean, that here made a 
ſort of a bay ; when they had almoſt finiſhed its 
circuit, and had quite ſurveyed the northern coaſt, 
though their eyes were then opened, yet they ſhut 
them once more ; and took the mouth of the Vol- 

for a ſtrait, or a prolongation of the occan. 

The land-army of Alexander had been on the 
eaſt only as far as the Hyphaſis, which is the Jaſt 
of thoſe rivers that fall into the Indus : 'Thus the 
firſt trade which the*Greeks carricd on to the In- 
dies was confined to a very ſmall part of the coun- 
try. Seleucus Nicator penetrated as far as the 
(3anges *, and by that means diſcovered the ſea in- 
t9 which this river falls, that is to ſay, the bay of 
Bengal. The moderns diſcover countries by voy- 
ages at ſea; the aacients diſcovered ſeas by con- 
aueſts at land, | 

Strabo +, notwithſtanding the teſtimony of A- 
pollodorus, ſeems to doubt whether the Grecian | 


* Pliny, lib. vi. cap. 17. + Lib. 15. 

+ The Macedonians of Badqtria, India, and Ariana 
having ſeparatee themſelves from Syria, formed a 
creat tate, 
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kings of BaCtria proceeded farther than Seleucus 
and Alexander.. I am apt to think they went no 
further to the eaſt, and that they did not paſs the 
Ganges : but they went farther towards the ſouth : 


'ſhey diſcovered * Sipger, and the ports in the Gu- 
zarat and Malabar, which gave rife to the naviga- - 


tion I am going to mention. 

Pliny + informs us, that the navigation of the 
Indies was ſucceflively carried on by three different 
ways, At firſt they failed, from the cape of Stia- 

re, to the iſland of Patalena, which is at the mouth 
of the Indus. "This we find was the courſe that A- 
lexander's fleet fteered to the Indies. 'They took 
afterwards þ a ſhorter and more certain courſe, by 
failing from the ſame cape or promontory to Siger : 
This can be no other but the kingdom of Siger, 
mentioned by Strabo ||, and diſcovered by the 
Grecian kings of Bactria, Pliny, by ſaying that 
this way was ſhorter than the other, can mean on- 
ly that the voyage was made in leſs time ; For as 
viger was diſcovered by the kings of Bactria, it 
muſt have been farther than the Indus : By this 
paſſage they muſt therefore have avoided the wind- 
ing of certain coafts, and taken advantage of par- 
ticular winds. "The merchants at laſt took a third 
way ; they ſailed to Canes, or Ocelis, ports fituat- 
ed at the entrance of the Red Sea; from whence, 
by a weſt wind, they arrived at Muziris, the firſt 
{ſtaple town of the Indies, and from thence to the 
other ports, | | 

Here we ſce, that inftead of failing to the mouth 
of the Red Sea as far as Siagre by coaſting Arabia 
Felix to the north-eaſt, they ſteared direC&tly from 


welt to eaſt, from one fide to the other, by means 
of the trade-winds, whoſe regular courſe they dif- 


* Apollonius Adrumatinus in Strabo, lib. ii. 

} Lib. vi, cap. 23. + Pliny, bb. vi. cap. 23. 

| Lib, 11, Sigertidis regnum, 
| | covered 


"I * the. £ ho. 


40 THE SPIRIT Book XXE, 


covered by ſailing in theſe latitudes. . 'The ancients 
never loſt fight of the coaſts, but when they took 
advantage of theſe winds, which were to them a 
kind of compals, 

Pliny * fs, that they ſct ſail for hs Indies in 
the middle of ſummer, and returned towards the 
end of December, or in the beginning of January, 


'This is entirely conformable to our naval journals, 


Tn that part of the Indian ſea which is between the 
peninſula of Africa, and that on this ſide the Gan- 
ges, there are two monſoons ; the firſt, during 


which the winds blow from welt to eaſt, begins in 


the month of Auguſt or September ; and the ſe- 
cond, during which the wind is in the caſt, begins 
in January. Thus we ſer fail from Atrica for Ma- 
labar, at the ſeaſon of the year that Ptolemy's fleet 
uſed to ſet out from thence ; and we return too at 
the ſame time as they. 

Alexander's fleet was ſeven months in failing 
from Parala to Suſa. It ſ-t out in the month of 
July, that is, at a ſeaſon when no ſhip dares now 
put to ſea to return from the Indies. Between 
theſe two monfoons there is an interval of time, 
during which the winds vary ; when a north wind, 
meeting with the common winds, raiſes, eſpecially 
near the coaſts, the molt terrible tempeſts. ''Theſe 
continue during the moaths of June, July, and 
Auguſt, Alexander's fleet therefore ſetting fail 
from Patala in the month of July, muſt have been 
expoſed to many ftorms, and the voyage muſt have 
been long, becaule they ſailed againtt the trade- 
wind, 


Pliny ſays that they ſet out for the Indics at the. 


end of ſummer; thus they ſpent the time proper 
for taking advantage of the trade-wind, in their 
paſſage from Alexandria to the Red Sea. 


Obſerve kere, 1 pray, how navigation has by lit- 


* Lib. vi.cap. 23. 
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tle and little arrived at perfeftion. Darius's fleet 
was two years and a half * in falling down the In- 
dus, and going to the Red Sea. Afterwards the 
fleet of Alexander +, deicending the Indus, arrived 
at Suſa in ten months, having failed three months 
on the Indus, and ſeven on the Indian fea : at laft 
the paſſage from the coaſt of Malabar to the Red 
Sea was made in forty days f. 

Strabo ||, who accounts for their ignorance of 
the countries between the Hypanis and the Ganges, 


ſays, that there were very few of thoſe who ſailed 


from Egypt to the Indies, that ever proceeded 1o 
far as the Ganges. 'Their fleets, in fa&t, never 


went thither : they ſailed with the weſtern trade- 
winds from the mouth of the Red Sea to the coaſt 


of Malabar, 'They caſt anchor in the ports along 
that coaſt, and never attempted to get round the 
peninſula on this fide the Ganges by Cape Comoria 
and the coaſt of Coromandel. The plan of navi- 
gation laid down by the kings of Egypt and the 


Romans was, to ſet out and return the ſame 


ear Q. FR 

, Tos it is demonſtrable, that the: commerce of 
the Greeks and Romans to the Indies was much 
leſs extenſive than ours. We know immenſe coun- 
tries which to them were entirely unknown; we 
traffic with all the Indian nations; we even ma- 
nage their trade, and in our bottoms carry on their 
commerce. 


But this commerce of the ancients was carried 


on with far greater facility than ours. And if the 


moderns were to trade only to the coaſt of Guzarat 
and Malabar, and, without ſecking for the ſou- 
thern iſles, were ſatisfied with what theſe iſlanders 
brought them, they would certainly prefer the way 


* Herodotus in Melpomene, + Pliny, lib. vi. 
Cap. 23. } Ibid. . || Lib. r5. 
$ Pliny, lib, vi, cap, 23. 
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of Egypt to that of the Cape of Good Hope, 
* Htrabo informs us, that they traded thus with 
the people of 'Taprobane. 

I thall finiſh this chapter with a refleftion. Pto- 
lemy the + geographer extends the eaſtern part of 
known Africa to Cape Prafſum, and Arrian { 
bounds it by Cape Raprum. Our beſt maps place 
Cape Prafſum at Moffambique, in 14 degrees and 
a half ſouth latitude, and Cape Raptum, at about 
ten degrees of the ſame latitude. Burt as the coun- 
try extending from the kingdom of Aian (a king- 
dom that indeed pr oduces no merchandiſe) becomes 
richer in proportion as it ſtretches towards the 
ſouth, as tar as the country of Sofala, where lies 
the ſource of riches ; ; It appears at firſt view alſto- 
niſhing, that they ſhould have thus retrogaded to- 
wards the North, inſtead of advancing to the 
South. 

In proportion as their knowledge increaſed, na- 
vigation and -trade deſerted the coaſt of Africa for 
that of India, A rich and eaſy commerce made 
them neglect one leſs lucrative, and more full of 
difficulties. "The eaſtern coaſt of Africa was lefs 
known than in the time of Solomon ; and though 
Ptolemy ſpeaks of Cape Prafſum, it is rather as of 
a place that had been formerly known, than of 
one known at that time. Arrian | bounds the 
known country at Cape Raptum, becauſe at that 
time they went no further. And though $ Mar- 
_cian of Heraclea extends it to Cape Prafſum, his 
authority is of no weight : for he himſelf coofel- 


* Lib. 15. © + Lib. iv. cap, 5. and Lib, viii. 
+ See the periple of the Ethrean ſea. ; 

| Ptolemy and Arrian were nearly contemporaries, 
$ His work is to be found in a colle&tion of the 


ſmall pieces of the Grecian geographers, printed at 
Oxford in 1698, vol. 1, P4340. 7-5 
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ſes ®, that he copies from Artemidorus, and Ar- 
temidorus from Ptolemy, 


CHAP. VIII. 


Of Carthage and Marſcilles, 


(CARTHAGE increaſed her power by her riches, 
and afterwards her riches by her power. Be- 


ing miftreſs of the coaſts of Africa, which are 


waſhed by the Mediterranean, ſhe exrended herſelf 
along the ocean. Hanno, by order of the ſenate 
of Carthage, diſtributed thirty thouſand Carthagi- 
nians from Hercules's Pillars, as far as Cerne. 
'Fhis place, he fays, is as far from Hercules's Pillars, 
as the latter from Carthage, This Gruation is ex- 
tremely remarkable. It lets us fee that Hanno li- 
mited his fertlements ro the 25th degree of north 
latitude, that is, to two or three degrees ſouth of 
the Canaries. 

Hanno being at Cerne, undertook another voy- 
age, with a view of making further difcoveries to- 
wards the forth. He took bur little notice of the 
continent, He followed the coait for rwenty-fix 
days, when he was obliged to return for want of 
provifions, The Carthaginians, it ſeems, made 
no uſe of this ſecond enterpriſe. Scylax + ſays, 
that the ſea is not * navigable beyond Cerne, be- 
cauſe it is ſhallow, full of mud and ſea-weeds : 
And, in fact, there are many of thele in thoſe | 

latirudes. 


* Grec. Geog. pag. I, 2. 
+ See his periples, under the article of Carthage, 


+} See Herodotus in Melpomene on the obſtacles 
which Satafpes encountered. 


!| See the charts and narrations in the firſt volume 
of voyages that contributed to the eltablithment of an 
Eaſt- India company, part I, pag, 201, This weed 

F 2 covers 
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latitudes, 'The Carthaginian merchants mentioned 
by Scylax might find obſtacles, which Hanno, who 
had ſixty veſlels of fifty oars each, had ſurmounted, 
Difficulties are at moſt but relative ; beſides, we 
ought not to confound an enterpriſe, in which bra- 
very and reſolution muſt be exerted, with things 
thar require no extraordinary conduEet. 

'The relation of Hanno's voyage is a fine frag- 
ment of antiquity. It was written by: the very man 
that performed it, His recital is not mingled with 
oſtentation. Great commanders write their aCtions 
with ſimplicity ; becauſe they receive more glory 
from fa&ts than from words. 'Fhe ſtyle. is agreea- 
ble to the ſubject : he deals not in the marvellous. 
All he fays of the climate, of the foil, the beha- 
viour, the manners of the inhabitants, correſpond 
with what is every day fſfecen on this coaſt of | 
Africa ; one would imagine it the journal of a mo- 
dern failor. 

He obſerved from his fleet, that in the day-time 
there was a prodigious ſilence on the continent, 
that in the night he heard the ſound of various 
muſical inſtruments, and that fires might then be 
every where ſeen, ſome larger than ethers. Our 
relations are conformable to this ; it has been dif- 
covered, that in the day the ſavages retire into the 
foreſts to avoid the heat of the ſun, that they light up 


' great fires in the night to diſperſe the beaſts of 


prey, and that they are paſſionately fond of muſic 
and dancing. | 

_ 'The fame writer deſcribes a volcano with all the 
phznomena of Vetuvius; and relates, that he took 
two hairy women, who chole to die rather than 
follow the Carthaginians, and whoſe 1kins he car- 


covers the ſurface of the ſea in ſuch a manner, that it 


can ſcarcely be perceived, and veſſels can only pals 
through it with a (iff gale, 
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ried to Carthage. This has been found not void of 
probability. 

This narration isfo much the more valuable as it 
is 2 monument of Punic antiquity ; and from hence 
alone it has been regarded as tabulous: For the 
Romans retained their hatred to the Carthaginians, 
even after they had deſtroyed them. But it was 
victory alone that decided whether we ought to ſay, 
the Punic or the Roman faith. 

Some moderns * have imbibed theſe prejudices, 
What is become, ſay they, of the cities deſcribed 
by Hanno, of which even in Pliny's time there re- 
mained no veſtiges ? But it would have been a won- 
der indeed, if any ſuch velitiges had remained. 


Was it a Corinth or Athens that Hanno built on. 


theſe coaſts ? He left Carthaginian families in ſuch 


places as were moſt commodious for trade, and ſe-' 


cured them as well as his hurry could permit againſt 
ſavages and wild beaſts. 'The calamities of the 
Carthaginians put a period to the navigation of A- 


frica ; theſe families muſt neceſſarily then either. 


perith or become ſavages, Beſides, were the ruins 
of theſe cities even {till in being, who is it that 
would venture into the woods and marſhes to make 
the diſcovery? We find however, in Scylax and 
Polybius, that the Carthaginians had conſiderable 
ſettlements on theſe coaſts. Theſe are the veſtiges 
of the cities of Hanno; there are no other, from 
the ſame reaſon that there are no other of Car- 
thage itſelf. | | 

The Carthaginians were in the high road to 
wealth ; and had they gone ſo far as tour degrees 
of north latitude, and fifteen of longitude, they 
would have diſcovered the gold coaſt. "They 
would then have had a trade of much greater im- 


portance, than that which is carried on at preſent 
on that coaſt, at a time when America ſeems to_ 


* Mr. Dodwel, See his difſertation on Hanno's 
Periplus, | 


have 
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have degraded the riches of all other countries, 
"They would there have found treaſures, of which 
they could never have been depr ved by the Ro- 
mans, 

Very furpriſing things have been ſaid of the 
riches of Spain. If we may believe ariſtotle *, the 
Phoznicians, who arrived at Tarteffus, found fo 
much filver there, that thew ſhips could not hold 
itall ; and they made of this metal their meaneft y- 
tenſils. The Carthaginians, according to Diodo- 
rus +, found ſo much gold and filver in the Pyrenx- 
an mortntains, that they adorned the anchors of 
their ſhips with it. But no foundation can be built 
on ſuch popular reports. Let us therefore examine 

into the facts themſelves. 

We find in a fragment of Polybius cited by Stra- 
bo Þ, that the ſilver mines at the ſource of the ri- 
ver Bztis, in which forty thouſand men were em- 
ployed, produced to the Romans twenty-five thon- 
ſand drachmas a-day, that is, about five millions 
of livres a year, at fifty livres to the mark. The 
- mountains that contained theſe mines were called 
the + ſilver mountains ; which ſhows they were the 
Potoſi of thoſe times. At preſent the mines of Ha- 
' nover do not employ a fourth part of the work- 
men, and yet they yield more. But as the Roman? 
had not many copper-mines, and but few of filver; 
and as the Greeks knew none but the Atric mines, 
which were of little value, they might well be aſto- 
niſhed at their abundance. 

In the war that broke out for the ſucceſſion of 
Spain, a man called the Marquis of Rhodes, of 
whom it was ſaid that he was. ruined in golden 
mines, and enriched in hofpitals $, propoſed to the = 


* Of wonderful things. | + Lib. 6; 

+ Lib. 3. 

{| Mons argentarins. 

$ He had ſome ſhare in their management, 
COUT 


Chap. 8. OF LAWS. ay 


court of France to open the Pyrenzan mines. | He 
_ alleged the example of thc Tvrians, the Carthagi- 
nians, and the Romans, He was permitted tq 
ſearch, but ſought in vain ; he {till alleged, and 
found nothing. SG 

The Carthaginians being maſters of the gold and 
filver trade, were willing to be fo of the lead and 
pewter. Theſe metals were carried by land from 
the ports of Gaul upon the ocean, to thoſe of the 
Mediterranean. The Carthaginians were defirous 
of receiving them at the hrſt hand; they ſent Hi-_ 
milco * ro make a + ſettlement in the ifles called 
Cafliterides, which are imagined to be thoſe of 
Scilly. 

| Theſe voyages from Bztica into England have 
made ſome perſons imagine that the Carthaginians 
knew the compats : but it is very certain, that they 
followed the coaſts. 'There needs no other proof 
than Himilco's being four monthsin failing from the 
mouth of the Bztis ro England : belides the famous 
piece of hiſtory of the Carthaginian | pilot, who, 
being followed by a Roman veficl, ran aground that 
he might not + ſhow her the way to England, plain- 
ly intimates that thoſe veſſels were very near the 
ſhore, when they fell in with each other. 

The ancients ' might have performed voyages, 
that would make one imagine they had the compaſs, 
though they had not. If a pilot was far from land, 
and during his voyage had ſuch ſerene weather, 


* It appears from Pliny, that this Himilco was 
ſent at the ſame time with Hanno; as in the time of 
Agathocles, there were a Hanno and an Himilco, both 
chiefs of the Carthaginians, Mr. Dodwell conjectures, 
that theſe were the ſame ; more efpecially, as the re- 
public was then in its flourithing ſtate. See his Diſſer- 
tation on Hanno's Periplus. | * 

+ See Feltus Avienus. 

| Strabo, lib. 3. towards the end, 


+ He was rewarded by the lenate of Carthage, 
that 


: 

| 

. 

: 

' 

$ ? 
: 


CE EE ee Do ie CN _— 
— — - þ 


48 THE SPIRIT Book XXf, 


that in the night he could always ſce a polar ſtar, 
and in the day the riſing and ſetting of the ſun, it 
is certain he might regulate his courſe as well as 
we do now by the compaſs: but this muſt be a 
fortuitous caſe, and not a regular method to na- 
Vigation. 

We ſee in the treaty which put an end to the firit 
Punic war, that Carthage was principally attentive 
to preſerve the empire of the ſea, and Rome that 
of the land, Hanno *, in his negotiation with the 
Romans, declared that they ſhould not be ſuffered 
even to waſh their hands in the ſea of Hicily ; they 
were not permitted to fail beyond the promontoriun: 


pulchrum ; they were forbid to trade in Sicily +, 


Sardinia, and Africa ; except at Carthage: an ex- 
ception that lets us fee there was no deſign to fa- 
vour them 1n their trade with that city, 


In early times there had been very great wars be-. 


tween Carthage and Maricilles 4 on the ſubject of 
fiſhing, After the peace they entered jointly inta 
the ceconomical commerce, Martcilles at length 
grew jealous, eſpecially as being equal to her rival 
in induſtry, ſhe was become inferiour to her in 
power, 'This is the motive of her great fidelity to 
the Romans. 'The war between the latter and the 
Carthaginians in Spain, was a ſource of riches to 
Marſeilles, which was now become their magazine, 
The ruin of Carthage and Corinth ſtill increaſed 
the glory of Marſeilles; and had it not heen tor the 
civil wars, in which this republic ought on no ac- 
count to have engaged, ſhe would have been happy 


* Frienſhemius's ſupplement to Livy, decad. 2d. 
7: ie COD is 7 DLL of 

+ In the parts ſubje& to the Carthaginians. 

+ Carthaginienfium quoqne excrcitus, cum bellum 


_captis piſcatorum navibus ortum effet, ſepe fuderunt 


pacemque viFttis dederunt. FZuftin, lib, 43. cap» 5+ 
| | under 


£ 
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Wunder the proteQion of the Romans, who had not 
the leaſt jealouſy of her commerce, 


% 
> a * 
” . * . - * - ” - ” - a — 
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WG H A P. IX. E 
Of the genius of the Romans as fo maritime af- 
| fairs. 


THE Romans laid no ftreſs on any thing but their 
land-forces, who were diſciplined to ſtand al- 
ways firm, to fight on one ſpot, and there bravely 
to die, They could not like the prattice of ſeamen, 
who firſt offer ro fight, then fly, then return, con» 
ſtantly avoid danger, often make uſe of ſtratagems, 
and ſeldom of force. This was not ſuitable to the 
enius of the ® Greeks, much leſs to that of the 
omans, 

They deſtintd therefore to the ſea only thoſe ci- 
tizens who were not + conſiderable enough to have 
a place in their legions. 'Their marines were com- 
monly freed-men. 

At this time, we have neither the ſame eſteem 
for land-forces, nor the ſame contempt for thoſe of 
the ſea, In the firſt, + art is decreaſed ; in the | 
ſecond, it is augmented : now things are generally 
eſteemed in |; Aeon to the degree of ability re- 


quiſite to diſcharge them, 


* As Plato has obſerved, lib, iv, of laws. 
+ Polybius, lib. iv. | 
t See the conſiderations on the cauſes of the riſe and 
dectenfion of the Roman grandeur, {| Ibid. 
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29%" omunras las —_ C H A P. XY. 
Gf the genius of the Romans with reſpe# to com- 
| merce. 


"THE Romans were never diſtinguiſhed by a jea. 
louſy for trade. "They attacked Carthage ag 
@ rival, not” as a trading nation, 'They favoured 
trading citics, though they were not fubject to them, 
Thus they increaſed the power of Marſcilles by the 
ceflian of a large territory. 'Fhey were vaſtly afraid 
of barbarians ; but had not the keaft apprehenſion 
from a trading people. "Them genius, their glory, 
their military: education, and the very form of their 
government, eftranged them from commerce. 

In the city they were employed only aboar war, 
deGions, factions, and hw-ſuits ; tn the country, 
about agricukure ; and, as for the provinces, a ſe- 

| vere-and tyrannical government was incompatible 
[) with commerce. | 

- But their political conftitution was not more op- 
poſfite to-trade, than their law of nations. ** The 
it * people, /ays * Pamponius the civilian, with 


| & whom we:-have neither friendſhip. nor hoſpitality, 
ig _ ** nor: alliance, are not our enemies ; however, if 
| < any thing belonging to us falls. into their hands, 
| <« they are the proprietors of it ; freemen become 
| <« their ſlaves ; and they are upon the ſame terms 
if _* with reſpec to us.” - ' | 
it Their civil law was not leſs oppreffive. The 
| law of Conftantine, after having ftigmatized as ba- 
' © _ ftardsthe children of perſons of a mean rank, who 
| had been married to thoſe of a ſuperiour ſtation, 
[ confounds women who keep a + fhop for vending 

* Leg. 5. de captivis. 

+ Quz mercimoniis publice prxfuit. Leg. 5+ 0d. 
de natural, liberis. | bo 


merchandiſes 
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merchandiſes, with flaves, with women who keep - 
taverns, with actreſſes, with the daughters of tho 
who keep public {tews, or who had been condemn; 


| &d to fight in the amphitheatre : this had its origis 


nal in the ancient inſtitutions of the-Romans. -... .. 

[ am not ignorant that men prepoſlefied with 
theſe two ideas, that commerce is of the greateſt ſer- 
vice to a ſtate, and that the Romans wo the beſt 


regulated government in the world, have believed 


that they greatly honoured and encouraged com- 


merce ; but the truth is, they ſeldom troubled 
their heads about it. 


CH AP. XL, 


Of the commerce of the Romans with the barbarians. 


TJ HE Romans having erected Europe, Afia, and 

Africa into one vaſt empire ; the weakneſs of 
the people and the tyranny of their laws united all 
the parts of this immenſe body. 'The Roman policy 
was then to avoid all communication with thoſe na=- 


tions whom they had not ſubdued: the ſear of car- 


rying to them the art of conquering, made them 
neglect the art of enriching themſelves. 'DThey made 


laws to hinder all commerce with HÞarbarians. 
& Let nobody,” ſaid * Valens and Gratian, ** ſend 


« wine, oll, or other liquors to' the barbarians, 


though it be only for them to-taſte. Let no one 
carry gold to them #”, adds Gratian, Valentini- 
nian, and Theodofius; ** rather, if they have any, 
* let our ſubjects deprive them of it by ſtratagem.” 


The exportation t of iron was + ara ON pain 
of death, 


«c 


« 


* Leg. ad barbaricum cod. quE res expartari non 
debeant 


+ F-4 2, cod, Je commerc. & mercator.. 


+ Leg. 2. gue res exportari non deheant, and Proco- 
Pius, War of the Perſians, book, 1. 


G 2 _  Domitian, 
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Domitian, a prince of great timidity, ordered the 
* vines in Gaul to be pulled up ; from a fear, ng 
doubt, left their wines ſhould draw thither the bar- 
barians. Probus and Julian, whohad no ſuch fears, 
gave orders foKtheir being planted _ 

I am ſenſible, that, upon the declenfion of the 
Roman empire, the barbarians obliged the Romans 


_ to eſtabliſh ſtaple-towns +, and to trade with them; 


But even. this is a proof that the minds the Romans 
were averſe to commerce. 


CHAP. XI, 


Of the commerce of the Romans with Arabia and the 


Indies. 


PHE trade to Arabia Felix, and that to the © 

dies, were the two branches, and almoſt the 
only ones of their foreign commerce. The Arabs 
were formerly what they are at this day, equally 
addicted to trade and robbery. "Their immenſe de- 


ſerts on the one hand, and the riches which ſtran- 


gers went thither in ſearch of, produced theſe two 


"effes. Theſe riches the Arabs found in their ſeas 


and foreſts ; and as they ſold much and purchaſed 


little, they drew to t themſelves the gold and filver 


of the Romans. . 'The Europeans trade with them 


ſtill in the ſame manner ; the caravans of Aleppo, 
and the royal veſſel of Suez, carry thither immenſe 
ſums ||. 


* See the Chronicles of Euſebiys and Cedienus. 

+ See the conſiderations on the cauſes of the riſe and 
declenſion of the Roman grandeur, 

\{ Pliny, fib. 6. chap. 28. 

[| The caravans of Aleppo and Suez carry thither 
annually to the value of about two millions of livres, 


' and as much more clandeſtinely ; the royal veſſel of 


Suez carTies thither alſo two millions. 


Their 
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Their commerce to the Indies was very conſiders 
able. Strabo * had been informed in Egypt, that 
they employed jn this nayigation one hundred and 
twenty veflels : this commerce was carried on. en- 
tirely with bullion. "They ſent thither annually fifty 
millions of. feſterces. Pliny + ſays,” that the 
 merchandifes brought .from thence were ſold at 
 KRome at cent. per cent. profit. He ſpeaks, I be- | 
” lieve, too generally ; if this trade had been io | 
| yaſtly profitable, every body would haye been wil- 
to ling to cngage'in it, and then it would be at an 
| end, | | 

" It will admit of a queſtion, whether the trade tq 

Arabia and the Indies was of any advantage to the 

Romans ? "They were obliged to export their -bulli- . 

on thither, though they had not, hke us, the re- 

ſource of America, which ſupplies what we ſend a- 

way. Iam purſuaded that one of the reaſons. of -. 

their increaſing the yalue of their ſpecie by &ſta- 
bliſhing baſe coin, was the ſcarcity of filver, owin 

to the continual exportation' of. it to..the Indies: 

and though the commodities of this' country were 

ſold at Rome at the rate-of cent. per cent. this pro- - 
fit of the Romans, being obtained from the 'R6- + 
mans themſclyes, could not enrich the- empire. - - 

It may be alleged, on the other hand, that.thzs 
commerce increaſed the Roman navigation, and: of +... 
courſe their power ; that new merchandiſes gug- 
mented their inland trade, gave encouragement. to 

| the arts, and employment to the induſtrious ; that 
the number of ſubje&s multiplied in proportion to 

| the new means of ſupport ; that this ''2»w commerce. 
was produftive of luxury, which I have proved to 
be as favourable to a monarchical government, as 
fatal to a commonwealth ; that this eſtabliſhment 
was of the ſame date as the fall of their republic ; 


* Lib, 2. pag. 81, of tkeedition printed 1587. 
"LD. 6, Gp. 23. 245-3 
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that the luxury of Rome was become neceſſary ; and 
that it was extremely proper, that a city which had 
accumulated all the wealth of the univerſe” thould 
refund it by its luxury, | 

We ſhall ſay but one word on their inland trade, 
Its principal branch was the corn bronght to Rome 
for the ſubſiſtence of the people : but this was ra- 
ther a political affair than a point of commerce, 
On this account the ſailors were favoured with ſome 
privileges *, becauſe the ſafety of the empire de- 
pended on their vigilance. 


CH AP. XII. 


Of commerce after the de/iruftion of the weſtern em» 
prre. | 


(ommerce was yet more undervalued after the 
invation of the Roman empire. The barba- 
rous nations at firſt regarded it only as an oppor- 
tunity for robbery ; and when they had ſubdued 
the Romans, they honoured it no more than agri- 
culture, and the other profeflions of a conquered 
people. | | | 
Soon was the commerce of Europe almoſt entire- 
ly loſt. The nobility, who had every where the di- 
rection of affairs, were in no pain abour it, 
The laws of the + Viſigoths permitted private 
people to occupy half the beds of great rivers, 
hog the other half remained free for nets and 
oats. There muſt have been very little trade 1n 
countries conquered by theſe barbarians. 
| In thoſe times were eſtabliſhed the ridiculous 
Tights of eſcheatage and ſhipwrecks. Theſe men 


* Suet. in Claudio. leg. 7. cod, Theodoſ, de navi- 
culariis. TT's | 


_ + Lib. 8. Tit. 4. $9. 


thought, 
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thought, that ſtrangers not being united to them 

by any civil law, they owed them on the one hand 

no kind of juſtice, and oa the other no ſort -of 
ty. 

: In the narrow bounds which nature had origi- 


- B nally preſcribed to the people of the north, all were 


rangers to them ; and in their poverty they re- 
arded all only as contributing to, their riches. Be- 
ing- eſtabliſhed, before their conqueſts, on the 
coaſts of a ſea of very little breadth, and full of 
rocks, from theſe very rocks they drew their ſub- 
eſtence. | $ 

But the Romans, who made laws for all the u- 
niverſe, had eſtabliſhed the moſt *® humane ones 
with regard to ſhipwrecks. "They ſuppreſſed the 
Tapine of thoſe who inhabited the coaſts ; and what 
was more ſtill, the rapacioufneſs of their trea- 


farers +. 


CH AP. XIV, 
A particular regulation, 


E law + of the Viſigoths made however one 
=» regulation in favour of commerce.. It ordained 
that foreign merchants ſhould be judged, in the- 
differences that arofe amongft themſelves, by the 
laws and by judges of their own nation. "This was 
founded on an eſtabliſhed cuſtom among all theſe 
mixed people, that every man ſhould live under his 
own law : A cuſtom of which I ſhall ſpeak more at 
large in another place. 


* Toto titulo f. de incend, ruin. & naufrag. & 
eod, naufragiis. & leg. 3. #, ad leg, Cornel de fica- 
T:19, | re | 
+ Leg, 1. cod. de naufragiis, 
p4 Lib, A. kit, 3+ d 2, | ; DP 
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CH AP: XY: 


Of commerce after the decay of the Roman power in 
| the Eaſt. 
THE Mahometans appeared, conquered, extend- 
ed, and diſperſed themſelves. Egypt had par- 
ticular ſovereigns ; theſe carried on the cormmerce 
of India, and being poſſeſſed of the merchandiſcs 
of this country, drew to themſelves the riches of 
all other nations. .'The Sultans of Egypt were the 
moſt powerful princes of thoſe times. Hiſtory in- 
forms us with what a conſtant and well-regulated 
force they ſtopped the ardonr, the fire, and the 
impetuoſity of the cruſades, 


CH AP. XVI. 


How commerce broke through the barbariſm 
Europe. 


Riſtotle's philoſophy being carried to the weſt, 
pleaſed the ſubtile geniuſes, who were the vir- 
tuofi of thoſe times of ignorante. The ſchoolmen 
were infatuated with it, and derived from hence *. 
their doCtrine upon lending upon intereſt ; this they 
confounded with uſury, and condemned. Hence | 
commerce, which was the profeſſion only of mean 
perſons, became that of knaves : for whenever 
a thing is forbidden, which nature permits or ne- 
ceflity requires, it is only making thoſe who do it 
diſhoneſt. | Es 
Commerce was transferred to a nation covered 
with infamy ; and was ſoon ranked with the moſt 
ſhameful uſury, with monopolies, with the levying 


* See Ariſtot, polit. lib, 1. cap. 9. and. 10. 
| : 5 o! 
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of ſubſidies, and with all the diſhoneſt means of ac- 
quiring wealth, | 

'The Jews +, enriched by their exaCtions, were 
pillaged by the tyranny of princes ; which pleaſed 
indeed,” but did not eaſe the people. 

What pafled in England may ſerve to give us an 
idea of what was done in other countries. King *- 
John having impriſoned the Jews, in order to cb- 
tain their wealth ; there were few who had not at 
leaſt one of their eyes plucked out. Thus did 
that king influence his court of juſtice, A. certain 
Jew who had a tooth pulled out every day for ſeven 
days ſucceſſively, gave ten thouſand marks of filver 
for the eighth. Henry III. extorted from Aaron 
a Jew, at York, fourteen thouſand marks of 1ilver, 
and ten thouſand for the queen, Ian thoſe times 
they did by violence, what is now done in Poland 
with ſome ſemblance of moderation, As princes 
could not dive into the purſes of their ſubjects, 
becauſe of their privileges, they put the Jews 
to the torture, who were not conſidered as citt- 
ZENS. 

Atlaſt a cuſtom was introduced of confiſcating 
the effects of thoſe Jews who embraced Chriſtiani- 
ty. This ridiculous cuſtom is known only by the 
| law, which ſuppreſſed it. The moſt vain and 
wrifling reaſons were given in juſtification of that 
proceeding : it was alleged, that it was proper to 
iry them, in order to be certain that they had en- 
tirely ſhook off the ſlavery of the devil. Bur it is 
evident, that this confiſcation was a ſpecies of the 


+ See in Marca Hiſpanica the conſtitutions of Ar- 
ragon in the years 1228 and 1353 ; and in Bruffel, 
the agreement in the year 1206, between the King, 
the Counteſs of Champagne, and Guy of Dam- 
Pierre, | 

* Stowe's furvey of London, book 3. pag. 54. 

| The edict paſſed at Baville, April 4, 1392. 

VourL. 1.. H | 110be 
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right of f amortifation, to recompenſe the prince, 
. or the lords, for the taxes levied on the Jews, 

which ceaſed on their embracing Chriſtianity. In 
thoſe times, -men, like lands, were regarded as pro- 
perty. I cannot help remarking by the way, how 
this nation has been ſported with from one age to 
another : at one time, their effe&s were confiſcated, 
when they were willing to become Chriſtians ; and 
at another, if they refuſed to turn Chriſtians, they 
were ordered to be burnt. 

In the mean time, commerce was ſeen to ariſe 
from the boſom of Vexation and Deſpair. The 


Jews, proſcribed by turns from every country, found 


out the way of ſaving their effe&ts. By this means 
they rendered their retreats for ever fixed; for tho” 
princes might have been willing to ged rid of their 
perſons, yet they did not chuſe to get rid of their 
money, | 

The * Jews invented letters of exchange ; com- 
merce, by this means, became capable of eluding 
violence, and of maintaining every where its ground; 
the richeſt merchant having none but invilible ef- 
feEts, which he could convey imperceptibly, where- 
ever he pleaſed. | 

The theologians were obliged to limit their prin- 
ciples : and commerce, which they had before con- 


{ In France the Jews, were ſlaves in mortmain, and 
the Lords their ſucceſſours. Mr. Bruflel mentions an 
agreement made in the year 1206, between the king 
and 'Thibaut count of Champagne,by which it was a- 
proces that the Jews of the oneſhould not lend in the 
ands of the other, 

* It is known, that under Philip Arvguſtus, and 
Philip the Long, the Jews, who were chaſed from 
-France, took refuge in Lombardy, and that there 
they gave to foreign merchants and travellers, ſecret 
letters, drawn upun thoſe to whom they had intruſted 
| their effects in France, which were accepted, 


need 


«7.4% EA <= 5 
kl "x", TS L6H "*$ - 


Chap. 17. 'OF LAWS. 55 


nected by main force with knavery, re-entered, if 
I may ſo expreſs myſelf, the boſom of Probity. 

Thus we owe to the ſpeculations of the {ſchool- 
men all the misfortunes which accompanied the de- 
ſtruction of commerce ; and co the avarice of prin» 
ces, the eitabliſhment of a praftice which puts it in 
ſome meaſure out of their power. 


From this time, it became neceflary, that princes 


= - ſhould govern, with more prudence, than they 


themſelves could ever have imagined : For great 
excrtions of authority were, in the event, found ta 
| be impolitic ; and. from experience it is manifeſt, 
that nothing but the goodneſs and lenity of a go- 
vernment can make it flouriſh, 

We begin to be cured of Machiaveliſm, and re- 


cover from it every day, More moderation is be- 


come neceflary in, the councils of princes. What 
would formerly have been called a maſter-ſtroke in 
politics, would be now, independent of the horrour 
it might occaſion, the greateſt imprudence. 
| Happy is it for men that they are in a ſituation, 

in which, though their paſſions prompt them to be 


wicked, it is however for their intereſt to be hu- 
mane and virtuous, 


The diſcovery of two new worlds, and in what man- 
ner Europe is affetted by it, 


"THE compaſs opened, if I may ſo expreſs myſelf, 

the univerſe. Afia and Atrica were found, of 

which only ſome borders were known ; and Ame- 
rica, of which we knew nothing. 

'The Portugueſe, ſailing on the Atlantic ocean, 
diſcovered the moſt ſouthern point of Africa ; they 
ſaw. a vaſt ſea, which carried them to the Eaſt-In- 
dies. . Their dangers upon this ſea, the diſcovery 
of Mozambique, Melinda, and Calicut, have been 
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ſung by Camoens, whoſe poems make us feel ſome- 
thing of-the charms of the Odyfley, and the mag- 
nificence of the /Eneid. 

'The Venetians had hitherto carried on the trade 
of the Indies through the 'Turkiſh dominions, and 
purſued it in the midſt of oppreſſions and diſcou- 
ragements. By the diſcovery of the Cape of Good 
Hope, and thoſe which were made ſome time after, 
Italy was no longer the centre of the trading 
world ; it was, if I may be permitted the expreſſion, 
only a corner of the univerfe, and is ſo ſtill. The 
commerce, even of the Levant depending now on 
that of the great trading nations to both the Indies, 
Italy can be no more than an acceflory. 

The Portugueſe traded to the Indies in right of 
conqueſt. 'The * conſtraining laws, which the 
Dutch at preſent impoſe on the commerce of the 
little Indian princes, had been eſtabliſhed before by 
the Portugueſe. 

The fortune of the houſe of Avftria was prodi- 
oi0us. Charles V. ſucceeded to' the poſſtflion of 
Burgundy, Caſtille, and Arragon ; he arrived af- 
terwards at the Imperial dignity ; and, to procure 
him a new kind of grandeur, the univerſe extended 
itſelf, and there was ſeen a new world paying him 
obeifſance, _ 

Chriſtopher Cohumbus diſcorerelt America ; and 
though Spain ſent thither only a force ſoſmall that 
the leaſt prince in Europe could have ſent the ſame, 
yet it ſubdued two vaſt empires, and other great 
ſtates. | 

While the Spaniards diſcovered and conquered 
the weſt, the Portugueſe puſhed their conqueſts 
and diſcoveries i in the eaſt, Theſe two nations met 
each other; they had recourſe to Pope Alexander 
VI. who made the celebrated line of partition, and 
adjudged the great procels. 


+ Sce the relation of Fr. Pirard, part ii, chap. gh 
| ut 
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But the other nations of Europe would not ſuf- 
fer them quietly to enjoy their ſhares. The Dutch 
chaſed the Portugueſe from almoſt all their ſertle- 
ments in the Eaſt-Indies ; and ſeveral other nations 

lanted colonies in America, 

The Spaniards conſidered theſe new-diſcovered 
countries, as the ſubject of conqueſt ; while others, 


more refined in their views, found them to be the 


proper ſubjets of commerce, and upon this prin- 
ciple dire&ted their proceedings. Hence ſeveral 
nations have conducted themſelves with ſo much 
wiſdom, that they have given a kind of ſovereignty 
to companies of merchants, who governing theſe 
far diſtant countries only with a view to trade, 
have made a great acceflary power, without em- 
barraſhog the principal ſtate, 

The colonies they have formed, are under a 
kind of dependence, of which there is ſcarcely an 
inſtance in all the colonies of the ancients ; whe- 
ther we conſider them as holding of the ſtate it- 
-_ or of ſome trading company eſtabliſhed in the 

ate, 

The defign of theſe colonies is, to trade on more 
advantageous conditions, than could otherwiſe be 
done with the neighbouring people, with whom all 
advantages are reciprocal. It has been eſtabliſhed, 
that the * metropolis, or mother-country, alone 
ſhall trade in the colonies, and that from very 
good reaſon : Becauſe the deſign of the ſettlement 
was the extenſion of commerce, not the foundation 
of a city, or of a new empire. 

Thus it is ſtill a fundamental law of Europe, that 
all commerce with a foreign colony ſhall be regard- 
ed as a mere monopoly, puniſhable by the laws of 
the country ; and in this caſe we are not to be di- 


* This, in the language of the ancients, is the 
ſtate which founded the colony. 
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rected by the laws and precedents of the * ancients, 
which are not at all applicable, 

It is likewiſe acknowledged, that a commerce e- 

ftabliſhed between the mother-countries does not 
incinde a permiſſion to trade in the colonies; for 
theſe always continue in a ſtate of prohibition. 
— The diſadvantage of a colony that loſes the li- 
berty of commerce, is viſibly compenſated by the 
protection of the mother-country, who defends nt 
by her arms, or ſupports it by her laws. 


From hence follows a third law of Europe, that 


when a foreign commerce with a colony is prohi. 
bited, It is not lawful to trade in thoſe ſeas, ey 
in ſuch caſes as are excepted by treaty, 

Nations who are with reſpect to the whole uni- 
verſe, what individuals are in a ſtate, like theſe, 
are governed by the law of nature, and by particu- 
lar laws of their own making, One nation may re- 
fign to another the ſea, as well as the land. 'The 
Carthaginians forbade + the Romans to fail beyond 
certain limits, as the Greeks had obliged the king 
of Perſia to keep as far diſtant from the ſea-coaſt 
+ as a horſe could gallop. 

The great diſtance of our colonies is not an in- 
convenience that atteFts their ſafety ; for if the mo- 
ther-country, on whom they depend tor their de- 
fence, is far diſtant, no leſs diſtant are thoſe na- 
tions by whom they may be afraid of being con- 
quered. 


Beſides, this diſtance is the caufe that thoſe who 


are cltabliſhed there, cannot conform to the man- 


* Except the Carthaginians, as we ſee by the trea- 
ty which put an end to the firſt Punic war, 
+ Polybinus, Itb, 3. 


+ The king of Perſia obliged himſelf by treaty, 


Not to ſail with any veſlel of war beyond the Cyancan 


rocks, and the Chelidonian iſles, Plutarch in the life 
of hn 
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ner of living in a climate ſo different from their own ; 
they are obliged therefore to draw from the mo- 
ther-country all the conveniencies of life. 'Dhe * 
Carthaginians, to render the Sardinians and Corſi- , 
cans more dependent, forbad their planting, fow- 
ing, or doing any thing of the like kind under 
pain of death; ſo that they ſupplied them with ne - 
ceflaries from Africa. 'The Europeans have com- 
paiſed the ſame thing, without having recourſe tro 
ſuch ſevere laws, Our colonies in the Caribbee 
iſlands are under an admirable regulation in this 
reſpe&t ; the ſubjeCt of their commerce is what we 
neither have, nor can produce ; and they want 
what is the ſubject of ours. | 
A conſequence of the diſcovery of America was 
the connecting Alia and Africa with Europe; it 
ZE furniſhed materials for a trade with that vaſt parc 
= of Aſia, known by the name of the Eaſt-Indies. 
Silver, that metal ſo uſeful as the medium of com- 
merce, became now as a merchandiſe, the baſis of 
the greateſt commerce in the world, In fine, the 
navigation to Atrica became neceflary, in order to 
furniſh us with men to labour in the mines, and to 
cultivate the lands of America, 

Europe is arrived to ſo high a degree of power, 
that nothing in hiſtory can be compared to it, 
Whether we conſider the immenſity of its expen- 
ces, the grandeur of its engagements, the number 
of its troops, and the regular payment even of 
thoſe that are leaſt ſerviccable, and which are kept 
only for oftentation. | 

Father Du Halde ſays +, that the interiour trade 
of China is much greater than that of all Europe. 
That might be, if our foreign trade did not aug- 
ment our inland commerce. Europe carries on the: 
trade and navigation of the other three parts of the 
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* Ariſtotle on wonderful things, lib, viii, dec. 2. 
+ Tome II, pag. 170, 
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world ; as France, England, and Holland, do near. 
ly that of Europe. 


CH AP. XVIIL 
Of the riches which Spain drew from America, 


TE Europe * has derived ſo many advantages from 

the American trade, it ſeems natural to imagine, 
that Spain muſt have derived much greater. She 
drew from the newly diſcovered world fo prodi- 
gious a quantity of gold and filver, that all we had 


before could not be compared to it. 


But (what one could never have expected) this 
great kingdom was every where baffled by its miſ- 
fortunes, Philip IT. who ſucceeded Charles V. was 
obliged to make the celebrated bankruptcy known 
to all the world, There never was a prince who 


_ ſuffered more from the murmurs, the inſolence, 


and the revolt of troops conſtantly ill paid. 

From this time the monarchy of Spain has been 
inceſſantly declining. This has been owing to an 
interiour and phyſical defeCt in the nature of theſe 
riches, which renders them vain; a defect which 
encreaſes every day. Pts 

Gold and ſilver are either a fictitious, or a re- 
preſentative wealth. The repreſentative ſigns of 
wealth are extremely durable, and, in their own 
nature, but little ſubje&t to decay. But the more 
they are multiplied, the more they loſe their value, 
berapls the fewer are the things which they repre- 

ent. | 

The Spaniards, after the conqueſt of Mexico 
and Peru, abandoned their natural riches, 1n pur- 


* 'This has been already ſhewn in a ſmall treatiſe, 
written by the author about twenty years ago; which 
has been almoſt entirely incorporated in the preſenc 
work, | 
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ſuit of a repreſentative wealth which daily degrad- 
ed itſelf. Gold and filver were extremely ſcarce in 
Europe; and Spain becoming all of a ſudden mi- 
itreſs of a. prodigious quantity af thele metals, 
conceived hopes to which ſhe never before aſpired. 
The wealth fhe found 1n the conquered countries, 
great as it was, did not however equal that of their 
mines. 'The Indians concealed part of them ; and 
beſides, theſe people who made no other uſe of 
gold and filver than to give magnificence to the 
temples of their gods, and to the palaces of their 
kings, fought nor for it with an avarice like ours, 
In thort, they had not the ſecret of drawing theſe 
metals from every mine ; but only from thoſe in, 
which the ſeparation might be made with fire; they 
xere ſtrangers to the manner of making uſe of 
mercury, and perhaps to mercury itlelf, 

However, it was not long before the ſpecie of 
Europe was doubled ; this appeared from the price 
of commodities, which every where was doubled. 

The Spaniards raked into the mines, ſcooped out 
mountains, invented machines to draw out water, 
ro break the ore and ſeparate it; and, as they 
iported with the lives of the Indians, they forced 
them to labour without mtrcy. As the ſpecie of 
Europe ſoon doubled, the profit of Spain diminiſh- 


ed in the ſame proportion, and they had every year _ 


but the ſame quantity of a metal which was become 
by one half leſs precious. 


In double the time the ſpecie ſtill doubled, and 


the profit ſtill diminiſhed another half, 


It diminiſhed even more than half : Let us ſee in 


what manner. 


To extract the gold from the mines, to give it 
the requiſite preparations, and to import it into 
Europe, muſt be attended with ſome certain ex- 
pence ; I will ſuppoſe this ro be as 1 to 64, When 
the ſpecie was once doubled, and conſequently be- 


came by one half leſs precious, the expence was as 2 
Vor, II. | 
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to 64. Thus the galleons which brought to Spain 
the fame quantity of gold, brought a thing which 
really was of leſs value by one half, though the 
cxpences attending it had been one halt higher, 

It we proceed doubling and doubling, we ſhall 
find in this progrefſion the cauſe of the impotency 
of the wealth of Spain, It is about two hundred 
vears ſince they have begun to work their indian 
mines. I ſuppoſe the quantity of ſpecie at preſent 
in the trading wortd is to that before the diſcovery 
of the Indies, as 32 1s tor; that is, it has been 
doubled tive times : In two hundred years more the 
tame quantity wHl be to that before the diſcovery, 
as 64 is to one; that is, it will. be doubled once 
_ more, Now, at preſent, fifty * quintals of ore 
vield four, five, and fix ounces of gold ; and when 
it yields only two, the miner receives no'more trom 
it than his expences, In two hundred years, if it 
yields only four, this too will only defray his char- 
ves, There will then be but little profit ro be 
drawn from the gold mines. "Fhe ſame reaſoning 
will hold good of ſilver, except that the working 
of the filver mines is a little more advantageous 
than thoſe of gold. 

But, if mines ſhould be diſcovered ſo fruitful as 
to give a much greater profit, the more fruitful 
they will be, the ſooner the profit will ceaſe. 

The Portugueſe in Braſil have found mines of 
gold ſo rich, that they muſt neceſſarily very ſoon 
make a confiderable diminution. in the profits of 
thoſe of Spain, as well as in their own. 

I have frequently heard people deplore the blind- 
neſs of the court of France, who repulſed Chriſto- 
pher Colambus, when he made the propoſal of 
diſcovering the Indies, Indeed they did, though 
perhaps without deſign, an act of the greateſt wil- 
dom. Spain has behaved like the fooliſh king, 
who deſired that every thing he touched might be 

* Sec Frezler's voyages, _ , 

E) | : converted 
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converted into gold, and who was obliged to beg of 
the gods to put an end to his miſery. 

The companies. and banks eſtabliſhed in many 
nations, have put a finithing ftroke to the lower- 
ing of gold and filver, as a ſign or repreſentation 
of riches ; for by new fictions they have- multiplied 
m ſuch a manner the ſigns of wealth, that gold and 
ſilver having this office only in part, are become 
leſs precious. 

This public credit ſerves inflead of mines, and 
diminiſhes the proht which the Spaniards draw 
from theirs. 

True it is, that the Dutch trade to the Eaſt-In- 
dies has increaſed, in ſome meaſure, rhe value of 
the Spaniſh merchandiſe ; for, as they carry bul- 
lion, and give it in exchange for the merchandiſes 
of the Eaſt, they eafe the Spaniards of part of a 
commodity, which in Europe abounds too much. 
And this trade, which may indireCtly be regard- 
ed as that of Spain, 1s as advantageous to that na- 
tion, as to thoſe who are direaly employed in car- 
rying 1t ON. 

From what has been faid, we may form a judg- 
ment of the laſt order of the council of Spain, 
which prohibits the making uſe of gold and tilver 
In gildings and other fuperfluities: A decree as ri- 
diculous as it would be for the ſtates of Holland to 
prohibit the conſumprion of ſpices. 

My reaſoning does not hold good againſt all 
mines; thoſe of Germany and Hungary, which 
produce little more than the expence of working 
them, are extremely uſeful. They are found in 
the principal ſtate; they employ many thouſand 
men, who there confume their ſuperfluous com- 
modities; and they are properly a manufacture of 
the country, 

The mincs of Germany and Hungary promote 
the culture of land ; the working of thoſe of Me- 
xico;and Peru deſtroys it. 
| I 2 'The 
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'The Indies and Spain are two powers under the 
ſame maſter ; but the Indies are the principal, 


while Spain is only an acceflory, Tt 1s in vain for. | 


politics to attempt to bring back the principal to 
the acceſlory ; the Indies will always draw Spain to 
themſelves. 

Of the merchandiſcs to the value of about fifty 
millions of liyres annually ſent to the Indies, Spain 
furniſhes only two millions and a half: The In- 
dies trade for fifty millions, the Spaniards for two 
and a halt. 

That muſt be a bad kind of riches which depends 
on accident, and not on the induſtry of a nation, 
on the number of its inhabitants, and on the culti- 
vation of its lands. The King of Spain, who re- 
ceives great ſums from his cuſtomhouſe at Cadiz, 
is in this reſpect only a rich individual in a ſtate 
extremely poor. Every thing paſſes between ſtran- 
gers and himſelf, while his ſubje&ts have icarcely 
any ſhare in it: This commerce is independent 
both of the good and bad fortune of his kingdom. 

Were ſome provinces of Caltille able to give him 
a ſum equal to that of the cuſtomhoulſe ot Cadiz, 
his power would be much greater : His riches 
would be the effect of the wealth of the country: 
Theſe provinces would animate all the others, and 
they would be altogether more capable of ſupport- 
ing their reſpective charges : Inſtead of a great 
treaſury, he would have a great people. 


CHA P. XIX. 
A problem. 


FT is not for me to decide the queſtion, whether 

* if Spain be not herſelf able to carry on the trade 
of the Indies, it would not be better to leave it 0- 
_ pen to ſtrangers ? I will only ſay, that it is for her 
advantage to load this commerce with as few obſta- 
cles as politics will permit, When the ao" 
| es 
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{-s which ſeveral nations fend to the Indies are very 
dear, the inhabitants of that country give a great 
deal of their commodities, which are gold and lilver, 
for very little of thoſe of foreigners : 'The contra- 


l ry of this happens when they are at a low price. 
_ j: wonld perhaps be of uſe, that theſe nations 
: ſhould underſcll each other, that by this means the 


merchandiſe carried to the Indies might be always 
cheap. Theſe are principles which deſerve to be 
examined, without ſeparating them however from 
other confiderations ; the ſafety of the Indies, the 
advantages of one only cuſtomhoule, the danger 
of making great alterations, and the foreſeen in- 
cofveniencics, which arc often leſs dangerous than 
thoſe which cannor be foreſeen. 


--B.OQK - XXL. 
Of Laws in relation to the Uſe of Money. 
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CHAP. TI. 
The reaſon of the uſe of money, 
PEOFLE who have few merchandiſes, as ſavages, 
and among civilized nations, thoſe who have 
only two or three ſpecies, trade by exchange. 
Thus the caravans of Moors who go to Tomboc- 
tou, in the heart of Africa, have no need of mo- 
ney, for they exchange their ſalt for gold. The 
oor puts his falt in a heap, and the Negro his 
duft in another; if there is not gold enough, the 
Moor takes away ſome of his ſalt, or the Negro 

adds more gold, till both parties are apreed. 
But when a nation traffics with a great variety of 
merchandites, money becomes neceflary ; becauſe 
a metal, eaſily carried from place to place, ſaves the 
_ great expences which people would be obliged to 
be at, if they always procceded by exchange. 


All 
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All nations having reciprocal wants, it frequent. 
iy happens that one is dejirous of a large quantity 
of the other's merchandifes, when the latter will 
have very little of theirs, though with reſpect to 
another nation the caſe is directly oppoſite. But 
when nations have money, and proceed by buying 
and felling, thoſe who take moit merchandifes, 
pay the balance in ſpecie. And there is this differ- 
ence, that, in the caſe of buying, the trade carried 
ON 1s 1N proportion to the wants of the nation that 
has the greateſt demands ; whilſt in bartering, the 
trade 1s only according to the wants of the nation, 
whoſe demands are the teweſt, without which this 
laſt would be under an impoſlibility of balancing its 
- accounts, | 


01 A £3 
Of the nature of money. 
ONEY is a ſign which repreſents the value 


of all merchandiſes. Metal is taken for this 
ſign as being durable *, becauſe it conſumes but 
little by uſe z and becanſe, without being deſtroyed, 
it is capable of many diviſions. A precious metal 
has been choſen as a ſign, as being moſt portable. 
A metal is moſt proper for a common meaſure, 
becauſe it can be eaſily reduced to the ſame itand- 
ard, Every ſtate fixes upon it a particular impret- 
{ion, to the end, that the form may correſpond 
with the ſtandard and the weight, and that both 
may be known by inſpection only, 
The Athenians, not having the uſe of metals, 


made uſe of oxen |, and the Romans of ſheep: 
MM FATRNY But 


| *® The ſalt made uſe of for this purpoſe in Abyſii- 
'Nia has this defe&, that it is continually waſting away, 
+ Herodotus in Clio, tells us, that the Lydians 


found out the art of coining money; the Greeks pe 
| e 


Chap. 2+ OF LAWS, 71 


Bat one OX 18 not the ſame as another ox, in the 
manner that one piece of metal may be the fame 
as another. _ | | 

As ſpecie is the fign of the value of merchandi- 
ſes, paper is the fign of the value of ſpecie; and 
when it is of the right fort, it repreſents this value 
in ſuch a manner, that, as to the effes produced 
by it, there is not the leaft difference, 

In the fame manner, as money is the fign and 
repreſentative of a thing, every thing is a fign and 
repreſentative of money ; and the ftate is.in a prot- 

erous condition, when, on the one hand, money 
perfectly repreſents all things ; and, on other, all 
things perfectly repreſent money, and are recipro- 
cally the ſigns of each other; that is, they have 
ſuch a relative value, that we may have the one as 
foone as we have the other. 'This never happens in 
any other than a moderate government, nor does 
i always happen there : For example, if the laws 
favour the dithoneft debtor, his effefts are no long- 
cr a repreſentative or fign of money. With regard 
to a deſpotic government, it would be a prodigy, 
did things there repreſent their ſign. Tyranny and 
diſtruſt makes every one bury * his ſpecie : 'Fhings 
are not there then the repreſentative of money 
_ Legiftators have ſometimes had the art, not only 
to make things, in their own nature, the repreſen- 
ative of ſpecie, but to convert them even into ſpe- 
cie, like the current coin. Czſar, when he was + 
a dictator, permitted debtors to give their lands in 
payment to their creditors, at the price they were 


ed it from ther»; the Athenian coin had the impref- 
fon of their ancient ox, | have ſeen one of the pieces 
in the Earl of Pembroke's cabinet, 

* It is an ancient cuſtom in Algiers, for the father 
of a family to have a treaſure concealed in the earth. 
Hiſt. of the kingdom of Algiers, by Logie de Taſis. 

T Czſar on the civil war, book 3. 
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worth before the civil war *. Tiberius ordered, 
that thoſe who detired ſpecie ſhould have it from 
the public treaſury, on binding over their lands to 
double the value. Under Cwzſar, the lands were 
the money which paid all debts : Under Tiberius, 
ten thoutand fſeſterces in land became as current 
money, equal to five thouſand ſeſterces in lilver, 

'The magna charta of England provides againſt 
the ſeiling rhe lands or revenues of a debtor, when 
his moveable or perſonal goods are ſufficient ro 
pay, and he is willing to give them up to his credi- 
cors : By this means all the goods of an Engliſhman 
repreſented money, 

The laws of the Germans conſtituted money a ſa- 
tisfaCtion for the injuries that were committed, and 
for the ſufferings due to guilt, But as there was 
but very little ſpecie in the country, they again 
conſtituted this money to be paid in goods or chat- 
tes. 'Chis we find appointed in a Saxon law, with 
certain regulations ſuitable to the eaſe and con- 
verience of the ſeveral ranks of people. Art firſt + 
the law declared the value of a ſou in cattle; the 
ſou of two tremiſes anſwered to on ox of twelve 
months, or to an ewe with her lamb ; that of three 
tremiſes was worth an ox of ſixteen months. With 
theſe people money became cattle, goods, and mer- 
chandiſe ; and theſe again became money. 

Money is not only a fign of things; it is alſo a 
ſign and repreſentative of money, as we thall ſec in 
the chapter on exchange. 


0 Tacitus, lib. vi. 
+ The laws of the Saxons, chap. 198, 
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CHAP. UII, 
Of ideal money. 
HERE is both peal and ideal money. Civilized 


nations generally make uſe of ideal money, on- 
ly becauſe they have conyerted their real money in- 
to ideal. At firſt their real money was ſome metal 
of a certajn weight and ſtandard : But ſoon dif- 
honeſty or want made them retrench a part of the 
metal fram every. piece: of money, to which they 
left the ſame name ; for example, from a livre at 
2 poynd weight they took halt the filyer, and till 
continued to call it a livre ; the piece which was 
the twentieth, part of a pound of filver, they conti- 
nued to call a ſoy, though it is no more the twen- 
tieth part of this pound of ſilver. By this means 
the livre is an ideal livre, and the ſou an ideal ſou. 
Thus of the other ſubdiviſions ;-and ſo far may 
this be carried, that what we call a livre, may be 
only a ſmall part of the original livre or pound, 
which renders it ſtill more ideal, It may even hap- 
pen, that we may have no piece of money of the 
preciſe value of a livre, nor any piece exactly worth 
a ſou : Then the livre and the ſou will be purely 
ideal, They may give to any piece of money the 
denomination of as many livres and as many ſous 
as they pleaſe; the variation may be continual ; 
becauſe it is as eaſy to give another name to a 
thing, as it is difficult to change the thing itſelf, 
To take away the ſource of this abuſe, it would 
be an excellent /law for all countries, who are de- 
firous of making commerce flouriſh, to ordain, 
that none but real money ſhould be current ; and 
to rooms any methods from being taken to render 
| Rtideal, 
Nothing ought to be ſo exempt from variation, 


as that which is the common meaſure of all, 
Vor. Il. | K_ Trade 
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Trade is in its own nature extremely uncertain : 
and 1t 13 a great evil to add a new uncertainty 


to that which is tounded on the nature of the 
thing. | 


& :'< | . 
CHAT. =. 
Of the quantity of gold and fi lover, 


Wile civilized nations are the titres - of the 
warld, gold and filver, whether they draw it 

from amongſt themſelves, or fetch it from the 
mines, mult increaſe every day. © On the eontrary, 
it diminiſhes when barbarous nations prevail. We 
know how great was the ſcarcity of theſe metals, 
when the Goths and Vandals on the one fide, and 
' on the other, the Saracens and Tartars, broke in 
like a torrent on the civilized world. , FP | 


CHAP. v. 


The fame ſulje# continupd, '. 


HE bullion drawn from. the Feb Frenkg mines, 
imported into Europe, and from thence ſent.t9 
the Eaſt, has greatly a ry the navigation af . 
the Etiropean nations; for it.is a merchandiſe 
which Europe receives < exchange from America, 
and' which ſhe-ſends in exchange-ta the Indies, ;;A 
prodigious quantity of. gold and filyer is therefore 
an' advantage, when .we conkider theſe metals as a 
merchandiſe * : but 'ris otherwiſe when we conſider 
them as a ſign 4 becauſe their abundance . gives. an 
allay to their quality as a hgn, which is chicfly 
founded 'on their ſcarcity. _ 
Before the firſt Punic war, copper was 5 to # ſuvex 


A See chap. 12, of this book, 
. as 
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as GGotonr®; it is at preſent. nearly as 73 and 
a half to one. When the proportion ſhall be as it 
was formerly, ſilver will better perform its office as 
2 190, ; . 


CHAP. VI. 


The reaſon why intereſt was lewered one hal of after 
| the conqueſt of the Indies. 


Arcilaſſo informs us +, that in Spain, after the 
conqueſt of the Indies, the intereſt which was 


at ten per cent. fell to five. 'This was a neccffary 


conſequence, . A great quantity of ſpecie being all 
of a ſudden brought 3 into Europe, much fewer'per- 
{ons had need of- money. The price of all things 
increaſed, while the value of money dimitithed”t 


the proportion was then broken, and all the” old 


debts were diſcharged. We may recolle&'the time 
of the ſyſtem *, when every thing was at a high 
price except ſpecie. Thoſe that had money after 
the coaqueſt of the Indies, were obliged to lower 


the price or hire of their merchandiſe ; that is, - bo | 


other words, their intereſt. | 2 
From this time they were: unable to bring LteIeK 
to its ancient ſtandard, becauſe'the quantity of ſpe- 
cie brought to Europe has been annually increaſing. 
Befides, as the public funds of ſome ſtates, 'found- 
ed on riches procured by commerce, gave ' but a 


very ſmall intereſt, 'it became neccflary tor the con- 


tracts of Individuals r0' be regulated by theſe. In 


F Suppoſing : a waa or - eight ounces of filver,' to 


be worth forty- -nine ah and —_— Ong fols per 
pound. 


# Hiſtory of the civ il wars'of . the Spaniards in the 
Wc-ll {-Indies. 


* lg France, Mr. Law's proje@ Was called by this 
aame, 


& 2 ſhort 


Orr BUD eo nt es >» ou —_ © 0 _ 
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76 THE SPIRIT Book XXIt. 


ſhort, the courſe of exchange having rendered the 
conveying of ſpecie from one country to another 
remarkably eaſy, money cannot be ſcarce in a place 
Where they may be fo readily ſupplied with it, by 
thoſe who have it in plenty, 


C-H A FP. VII 


How the price of things is fixed in the variation of th 
ſign of riches, © | 


TJÞney is the price of merchandiſes or manufac- 

tures, But how ſhall we fix this price ? or, 
in other words, by what piece of money is every 
thing to be repreſented ? 

If we compare the maſs of gold and filver in the 
whole world, with the quantity of merchandiſe 
therein contained, it is certain, that every commo- 
dity or merchandiſe in particular, may be compar- 


ed to a certain portion of the entire maſs of gold 


and filver, As the total of the one is to the total 
of the other, ſo part of the one will be to part of 
the other, Let us ſuppoſe, that there is only one 


commodity or merchandiſe in the world, or only 


one to be purchaſed, and that this is divifible like 


money : a part of this merchandiſe will anſwer to 


a part of the maſs of gold and filver ; the half of 


the total of the one, to the half of the total of the 
other ; the tenth, the hundredth, the thouſandth 


part of the one, to the tenth, the hundredth, the 
thouſandth part of the other. But as that which 
conſtitutes property amongſt mankind, is not all at 


once in trade ; and as the metals or money, which 


| are the ſign of property, are not all in trade at the 
ſame time ; the price is fixed in the compound ratio 


of the total of things with the total of ſigns, and 


that of the total of things in trade with the total of 
1igns in trade alfo : And as the things which are 
not 


by 
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not in trade to-day may be in trade to-morrow, and 
the ſigns not now in trade may enter into trade at 
the ſame time, the eſtabliſhment of the price 
of things always fundamentally depends on the 
proportion of the total of things to the total ot 
ſigns. 

Thus the prince or the magiſtrate can no more 
aſcertain the value of the merchandiſes, than he 
can eſtabliſh by a decree that the relation one has 
to ten, is equal to that of one to twenty. Julian's 
* lowering the price of proviſions at Antioch, was 
the cauſe of a moſt terrible famine. 


CE —_—_— ____—_——_—— 
CHAP. VII. 
The ſame ſubyeF continued. 


THE negroes on the coaſt of Africa have a ſign 


of value without money. It is a fign merely i- 


deal, founded on the degree of eſteem which they 


fix in their minds for every merchandiſe, in propor- 
tion to the need they have of it. A certain com- 
modity or merchandiſe is worth three macoutes 
another ſix macoutes, another ten macoures ; that 
is, as if they ſaid ſimply three, ſix, and ten, 'The 
price is formed by a compariſon of all merchandi- 
les with each other, They have therefore no 
particular money ; but each kind of merchandif 
is money to the other, "Ck 

Let us for a moment transfer to ourſelves this 
manner of valuing things, and join it to ours : all 
the merchandiſes and goods in the world, or elſe all 


the merchandiſes or manufactures of a ſtate, parti- 


oularly conſidered as ſeparate from all others, would 
ve worth a certain number of macoutes ; and, di- 
viding the money of this ſtate into as many parts 


Asthere are macoutes, one part of this diviſion of 


money will be the fign of a macoute. 


* Hiſtory of the church by Socrates, 
If 
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If we ſuppoſe the quantity of ſpecie in a ſtate 
doubled, it will be neceflary to double the ſpecie 
in the macoute; but if, in doubling the ſpecie, 

ou double alſo the macoute, the proportion 
will remain the {ame as before the doubling of either, 

If, fince the diſcovery of the Indies, gold and 
ſilver have increaſed in Europe in the proportion 
of one to twenty, the price of proviſions and mer- 
chandiſes muſt have been inhanced in proportion 
of one to twenty. But if, on the other hand, the 
number of merchandiſes has increaſed as one to 
two, it neceflarily follows, that the price of theſe 
merchandiſes and provifions having been raiſed 
in proportion of one to twenty, and fallen in 

roportion of one to two, it neceflarily follows, 
I ſay, that the proportion is only as one to ten. 

The quantity of goods and merchandiſes increaſ+ 
es by an augmentation of commerce, the augmen- 
ration of commerce by an augmentation of the ſpe- 
cie, which ſucceſſively arrives, and by new commu- 
nications, with freſh diſcovered countries and ſeas 
which furniſh us' with new commodities and new 
merchandites. 


CHAP. IX. 
Of the relative ſcarcity of gold and ſilver. 


PEfides the poſitive plenty and ſcarcity of. gold 
and filver, there is ſtill a relative. abundance, 
and a relative ſcarcity of one of theſe metals com- 
pared to the other. 1 SEARS 1 
The avaricious hoard up their gold and filver, 
becauſe as they do not care to ſpend, they are fond 
of ſigns that are not ſubje& to decay. They prefer 
gold to filver, becauſe, as they are always afraid of 
lofing, they can beſt conceal that which takes up 
the leaſt room. Gold therefore diſappears when 
there is plenty of filver, becauſe every " has 
ome 
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ſome to conceal ; it appears again when ſilver is 
ſcarce, becauſe they are obliged to draw it from its 
confinement. | | 

It is then a rule, 'That gold is common when fil- 
ver is ſcarce, and gold is ſcarce when filver is com- 
mon. This lets us ſee the difference between their 
relative and their real abundance and ſcarcity, of 
which I ſhall preſently ſpeak more at large. 


CHAP. X. 
Of exchange, 


PHE relative abundance and ſcarcity of ſpecie in 
different countries forms what 1s called the 
courle of exchange, 

Exchange is a fixing of the actual and momen- 
tary value of money. | 

Silver, as a metal, has a value like all other mer- 
chandiſes, and an additional yalue, as it is capable 
of becoming the fign of other merchandiſes. If it 
was no more than a mere merchandiſe, it would 
po doubt, loſe much of its yalue. 

vilver, as money, has a value, which the prince 
in ſome reſpects can fix, and in others he can» 
not. 4 | — 
The prince eſtabliſhes a proportion between a 
quantity of filvex as metal, and the ſame quantity 
as money, | 2. He fixes the proportion between the 
ſeveral metals made uſe of as money, 3. He eſta- 
bliſhes the weight and ſtandard of every piece of 
money. In fine, 4. He gives to every piece that i- 
deal yaluc, of which I have ſpoken. I ſhall call 
the value of money in theſe four reſpects its poſetive 
value, becauſe it may be fixed by law. 

The coin of every ſtate has, beſides this, a re- 
lative value, as it is compared with the money of 
other countries, This relative value is eſtabliſhed 


by 
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by the exchange ; and preatly depends on its poſi- 

tive value. It is fixed by the general opinion of the 

merchants, never by the decrees of the prince ; be- 

caule it is ſubje& to inceſſant variations, and de- 
ends on a thouſand accidents, | 

The ſeveral nations, 'in fixing this relative value, 
are chicfly guided by that which has the greateſt 
quantity of ſpecie, If ſhe has as much ſpecie as all 
the others together, it is then molt proper for the 
others to regulate theirs by her ſtandard ; and 
the regulation between all the others will pretty 
nearly agree with the regulation made with this 
principal nation, 

In the actual ſtate of the univerſe, * Holland is 

the nation we are ſpeaking of, Let us examine the 
courſe of exchange with relation to her, 
They have in Holland a piece of money called a 
florin, worth twenty ſous, or forty half-ſous, or 
gros. But, to render our ideas as ſimple as pofh- 
ble, let us imagine that they have not any ſuch piece 
of money in Holland asa florin, and that they have 
no other but the gros: a man who. ſhould have a 
thouſand florins, would have forty thouſand groſs; 
and fo of the reſt, Now the exchange with Hol- 
land is determined by our knowing how many gros 
every piece of money in other countries is worth ; 
and as the French commonly reckon by a crown of 
three livres, the exchange makes .it neceſſary for 
them to know how many gros are contained in a 
crown of three livres. If the courſe of exchange 
is at fifty-four, a crown of three livres will be worth. 
fifty-four gros; if it is at fixty, it will be - worth 
| fixty groſs. If filver is ſcarce in France, a crown. 
of three livres will be worth more gros ; if plenti- 
ful, it will be worth leſs, 4. 


* The Dutch regulate the exchange for almoſt 
all Europe, by a kind of determination amongſt them- 
ſelves, in a manner moſt agreeable to their own 1n- 


tereits, Ln 
| This 
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This ſcarcity or plenty, from whence reſults the 
mutability of the courſe of exchange, is not the 
real, but a relative ſcarcity or plenty. For exam- 
ple ; when France has greater occaſions for funds 
in Holland, than the Dutch of having funds -in 


France, ſpecie is ſaid to be common in France, and 


ſcarce in Holland ; and vice verſa. 

Let us ſuppoſe that the courſe of exchange with 
Holland is at fifty-four. If France and Holland 
compoſed only one city, they would act as we do 
when we give change for a crown : 'The French- 
man would take three livres out of his pocket, and 
the Dutchman fifty-four gros from his. But as 
there is ſome diſtance between Paris and Amſter- 
dam, it is neceflary that he who for my crown of 
three livres, gives me fifty-ftour gros which he has 
in Holland, ſhould give me a bill of exchange for 
fifty-four gros payable in Holland, 'The fifty-four 
gros 15 not the thing in queſtion ; but a bill for thar 
tum. Thus, in order to judge of the + ſcarcity or 
plenty of ſpecie, we muſt know if there are (in 
France more bills of fifty-four gros drawn upon 
Holland, than there are crowns drawn upon France. 
If there are more bills from Holland than there are 
from France, ſpecie is ſcarce in. France, and com- 
mon in Holland ; it then becomes neceſſary that 
the exchange ſhould riſe, and that they give for my 


crown more than fifty-four gros ; otherwiſe I will 


not part with it, and v:ce ver/a. 

— Thus the various turns in the courſe of exchange 
ftorm an account of debtor and creditor, which 
muſt. be frequently ſettled ; and which the ſtate in 
debt can no more diſcharge by exchange, than an 


individual can pay a debt by giving change for a. 


piece of filver, 


+ There is much ſpecie in a place, when there is 
more ſpecie than paper ; there is little, when there 1s 


more paper than ſpecie; 


YoL. 1 L We 
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We will ſuppoſe that there-are but three ſtates in 
the world, France, Spain, and Holland ; that ſe- 
veral' individuals in Spain are indebted to France 
to the value of one hundred thouſand * marks of 
filver ; and that ſeveral individuals of France owe 
in Spain one hundred and ten thouſand marks : 
now, it ſome circumſtance both in Spain and France 
ſhould cauſe each ſuddenly to withdraw his ſpecie, 
what will then be the- courfe of exchange ? Theſe 
rwo nations will reciprocally acquit each other of 
an hundred thouſand marks ; but France will {till 
owe ten thouſand marks tn Spairy, and the Spani- 
ards will ftiit have bills upon France to the value of 
ten thouſand marks; while France wilt have none 
at all upon Spain, 

Bur if Holland was in a contrary ſituation with 
reſpect to France, and in order to balance the ac- 
count muſtpay her ten thouſand marks, the go 
would' have rwo ways of paying the Spaniards ; 
ther by giving their creditors in Spain bills for _ 
thouſand marks upon their debtors in Holland, or 
elſe by ſending ſpecie to the value of ten thouſand 
marks to Spain. 

From hence it follows, that when a ſtate has oc- 
caſion to remit a ſum of money into another-coun- 
try, it is indifferent in the nature of the thing, whe- 
ther ſpecie be conveyed: thither, or they take bills 
of exchange. The advantage or difadvantage of 
theſe two methods folely depends on aCtual circum- 
ſtances. . We: muſt inquire which will yield moſt 
| gros in Holland: money carried thither in ſpecie, or 
a bill upon Holland: for the like ſum +. 

When money of the ſame ſtandard and wolght 
in France yields money of the ſame ſtandard and 
weight in Holland, we fay that the exchange is at 


* A- mark is a, weight of eight ounces. 
+ With- the . expenſe-of ——_ and inſurance FR 
tudes. 


Par - 
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par. In the aCtual ſtate of ſpecie *, the par is.ncar- 
ly at fifty-four gros to the crown, When the ex- 
change is above fifty-four gros, we ſay it is high ; 
when beneath, we fay it is low. 

In order to know the loſs and gain of a ſtate, in 
a particular firuation of exchange, it muſt be 'con- 
ſidered as debtor and creditor, as buyer and ſeller, 
When the exchange is below par, it lofes as 
a debtor, and gains as a creditor, it loſes as 
a buyer, and gains as ſeller, It is obvious, 
it iotes as dcbtor:: Suppole, for example, France 
owes Holland ,a certain number of gros, the 
fewer gros there are jn a crown, the - more 
crowns the has to pay. On the contrary, it 
France is creditor for a certain number of gros, the 
icls number of gros there are in a crown, the more 
crowns the will receive. 'The Kate loſes alſo as buy- 
er; for there muſt be the ſame number of gros, to 
buy the ſame quantity of merchandilcs ; and while 
the exchange 1s low, every French crown is worth 
fewer gros, For the {ame reaſon the ſtate gains as 
a ſeller : I ſell my merchandiſe in Holland for a 
certain number of gros; L receive then more. crowns 
in France, when for every fifty gros I receive a crown, 
than I thould do if I received only the lame crown 
for every tifty-four. 'The contrary to this takes 
place in the other ſtate. If the Dutch are indebted 
a certain number of -crowns to France, they will 
gam 3 if they are owing to them, they will loſe; 


if they ſell, they lofe, -and if they buy, they gain, 


It is proper to purſue this ſomething farther. 
When the exchange is below par ; for example, if 
It 1s at fifty inſtead of fifty-four, it ſhould follow, 


that France, on ſending bills of exchange to Hol- 


land for fifty-four thouſand crowns, could buy 
merchandifes only to the value of fifty thouſand, and 
that, on the other hand, the Dutch ſending the va- 
lue of fifty thouſand crowns to France, might buy 
fifty-four thouſand, which makes a difference of 


* In 1744. 
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5. 3 that is, a loſs to France of more than *, {9 
that France would be obliged to ſend to Holland g 
more in ſpecie or merchandiſe, than ſhe would do 
was the exchange at par. And as the miſchief -muft 
conſtantly increaſe, becauſe a debt of this kind 
would bring the exchange ſtill lower, France would 
in the end be ruined. It ſeems, I ſay, as if this 
thould certainly follow ; and yet it does not, be. 
cauſe of the principle which | have + elſewhere e- 
ſtabliſhed, which- is, that ſtates conſtantly lean to- 
wards a balance, in order to preſerve their indepen- 
dency. Thus they borrow only in proportion to 
their ability to pay, and meaſure their buying by 
what they ſell: and taking the example from above, - 
if the exchange falls in France from fitty-four to 
fifty, the Dutch who buy merchandiſes in France 
to the value of a thouſand crowns, for which they 
uſed ro pay fifty-four thouſand gros, would now pay 
only fifty thouſand, if the French would conſent to 
it. But the merchandiſe of France will riſe inſenſi- 
bly, and the profit will be ſhared between the French 
and the -Dutch ; for when a merchant can gain, 
he eaſily ſhares his profit : there ariſes then a com- 
munication of profit between the French and the 
Dutch. In the ſame manner the French who 
bought merchandiſes of Holland for fifty-four 
thouſand gros, and who when the exchange was at 
fifty-four paid for them a thouſand crowns, will 
be obliged to add 45 more in French crowns to buy 
the ſame merchandiſes. But the French merchant, 
being ſenſible of the loſs he ſuffers, will take up leſs 
of the merchandiſe of Holland. The French and 
the Dutch merchant will then be both loſers, the 
ſtate will infenfibly fall into a balance, and the 
lowering of the exchange will not be attended 
with thoſe inconveniencies which we had reaſon to 
tear, 


} See book 20, chap, 21. 
| A merchaot 
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A merchant may ſend his ſtock into a foreign 
country when the exchange 1s below par, without 
injuring his fortune ; becauſe when it returns, he 
recovers what he had loſt ; but a prince, who ſends 
only ſpecie into a foreign country, which neyer can 
return, is always a loſer, TE SIT rg 
When the merchants haye great dealings in any 
country, the exchange there infallibly riſes. "This 
proceeds from their entering into many engage- 
ments, buying great quantities of merchandiles, 
and drawing upon foreign countries to pay for them. 
A prince may amalſs great wealth in his domini- 
ons, and yet ſpecie may be really ſcarce, and rela- 
tively common ; for inſtance, if this ſtate is 


try, the exchange will be low, tho? ſpecie be ſcarce. 
The exchange of all places conſtantly tends to a 
certain proportion, and that in the yery nature of 
things, If the courſe of exchange from Ireland to 
England is. below par, and that of England to Hol- 
land is alſo under par, that of Ireland to Holland 
will be {till lower ; that is, in the compound ratio 
of that of Ireland to England, and that of England 
to Holland: for a Dutch mierchant who can have his 
ſpecie indireCtly from Ireland by the way of England, 
will not chuſe to pay dearer by having it the direct 
way. This, I ſay, ought naturally to be the caſe : bur 
however it is not exaCtly ſo ; there are always cir- 
cumſtances which vary theſe things; and the dif- 
ferent profit of drawing by one place, or of draw- 
ing by another, conſtitutes the particular art and 
dexterity of the bankers, which does not belong to 

the preſent ſubject, | 
When a ſtate raiſes its ſpecie, for inſtance, when 
it gives the name of ſix livres, or two crowns, to 
what was before called three livres, or one crown, 
this new denomination, which adds nothing real to 
the crown, ought not to procure a fingle gros more 
by the exchange. We ought only to have for the 
wo new crowns, the fame number of gros which 
| we 


indebted for many merchandiſes ta a foreign coun- 
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we before received for the old one. If this does 
not happen, in muſt not be imputed as an etfect of 
the regulation uſ{c-lf, but to the novelty and ſudden- 
neſs of the affair, 'I'he exchange adheres to-what 
is already eſtabliſhed, -and is not altered till after a 

certain time. LO > 
When a ftate, mſtead of only raifing the ſpecie 
by a law, calls it in, in order to diminiſh its fize, 
i frequently happens that, during the time taken 
up 1n 1ts patting again through the miat, there are 
wo kinds of money; the large, which is the old, 
and the ſmall which is the new ; and as the large is 
cried down, and is not to be received, but at the 
mint, and bills of exchange muſt be confequemtly 
paid in 'the new, one would imagine then that the 
exchange ſhould be regulated by the new. If, for 
example, in France the ancient crown of three livres 
being worth in Holland fixty gros, were reduced 
one half, the new crown ought to be valued only 
at thirty, On the other hand, it ſeems as if the 
exchange ought to be regulated by the old coin ; 
becauſe the banker who has ſpecie, and receives 
bills, is obliged to carry the old coin to the mint, 
in order to change it for the new ; by which he 
mult be a lofer, The exchange then ought to be 
fixed between the value of the old coin and that of 
the new. The value of the old is decreaſed, if we 
may call it ſo, both becauſe their is already fome of 
the new in trade, and becauſe the bankers can- 
not keep up to the rigour of the Jaw ; having an 
inrereſt in letting looſe the old coin from their 
cheſts, and being even fometimes forced to make 
payments with it. Again, the value of the new 
ſpecie muſt riſe ; becauſe the banker having this, 
finds himfelf in a fituation, in which, as we ſhall 
immediately prove, he will reap great advantage by 
procuring the old. 'The exchange ſhould then be 
fixed, as I have already faid, between the new and 
the old coin. For then the bankers find it for their 
intereſt, to ſend the old out of the kingdom ; _ 
| - | Cauic 
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cauſe by this means they procure the fame advan- 
tage as they. could receive from a regulan exchange 
of the old ſpecie, that is, a great many. groan Hal- 
land, and in return a regular exchange: alittle low- 
er, between the old and the new fſpecie, which will 
bring many crowns in France, | 

Suppoſe that three livres of the old coin: yield: by 
the actual exchange forty-five. gros, and that by 
ſending. this ſame crown to. Holland they receive 
ſixty ; but with a. bill of forty-five gros, they pro- 
cure a crown of three livres in France, which: being 
ſent in the old ſpecie to. Holland, fill yields: faxty 
gros : Thus all the old ſpecie would be ſent. out: of 

the kingdom, and the bankers would rumaway with 
the whole prokir. 

To remedy this, new meaſures muſt. be taken. 
The ſtate which coined the new ſpecie,. would: it- 
ſelf be obliged to fend great quantities: of the: old to 
the nation which: regulates the exchange, and by 
thus, gaining credit there, raiſe the: exchange: pretty 
nearly'to as many gros fora crown of three hvres as 
could be got by: ſending a. crown of three:livres of 
the old ſpecie out of the. country. I ſay, to:nearly 
the ſame ; for,. while the. profits are ſmall, the 
bankers will not be tempted ro ſend it abroad, be- 
cauſe of the expence of carriage, and the danger of 
confiſcation, | 10 

[t is fit that we. ſhould give a very'clear- idea of 
this. Mr. Bernard, or any: other banker employed 
by the ſtate, propoſes bills upon Holland, and gives 
them at one, two, or: three gros- higher than the 
actual exchange ; he has made a proviſion in. a fo- 
reign country: By means of the old ſpecie which he 
has continually been ſending thither: ; and thus he 
has raiſed the exchange to: the point: we. have juſt 
mentioned, In the mean time, by difpoſing'of his 


bills, he ſeizes on all: the new ſpecie, and obliges.the- 


ther bankers who have payments to. make, to. car- 
Ty. their old ſpecie- to: the. mint, and, as he. _— 
bly 
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bly obtains all the ſpecie, he obliges the other ban- 
kers in their turn to give him bills at a very high 
exchange. By this means, his profit in the end 
compenſates in a great meaſure for the loſs he ſuf. 
fered at the beginning. 

It is evident, that, .during theſe tranſa&tions, the 
| Ntare muſt be 1n a dangerous criſis. Specie muſt 
become extremely ſcarce, 1. Becauſe much the 
greateſt part is cried down : 2, Becauſe a part will 
be ſent into foreign counties : 3.. Becauſe every one 
will lay it up, as not being willing to give that profit 
to the prince, which he hopes to receive himſelf, 
It is dangerous to do it flowly; and dangerous alſo to 
do it in too much haſte, If the ſuppoſed gain be im- 
moderate,the inconveniencies increaſe in proportion, 

We ſee, from what has been already ſaid, that 
when the exchange is lower than the ſpecie, a pro- 
fit may be made by ſending it abroad ; for the ſame 
reaſon, when it is higher than the ſpecie, there is 
a profit in cauſing it to return. | | 

But there is a caſe in which profit may be made 
by {ſending the ſpecie out of the kingdom, when 
the exchange is at par ; that is, by ſending it into 
a foreign country .to be coined over again. When 
it returns, an advantage may be made of it, 
whether it be circulated in the country, or paid for 
foreign bills. 

If a company has been erected in a ftate with a 
prodigious ſtock, and this ſtock has in a few months 
been raiſed twenty or twenty-five times above the 0- 
riginal purchaſe ; if again the ſame ſtate eſtabliſhed 
| a bank, whoſe bills were to perform the office of 
ſpecie, while the numerary value of theſe bills was 
prodigious in order to anſwer to the numerary va- 
lue of the ſtocks, (this is Mr, Law's ſyſtem) ; it 
would follow from the nature of things, that theſe 
ſtocks and theſe bills would vanith in the ſame man- 
ner as they aroſe. Stocks cannot ſuddenly be rail- 


ed twenty or twenty-five times above their ap 9 
Value. 
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value, without giving a number of people the means 
of procuring immenſe riches in paper : every one 
would ſeek to ſecure his fortune ; and as exchange 
offers the moſt eaſy way of removing it from home, 
or conveying it whether one pleaſes, people would 
inceſſantly remit a part of their effeCts to the na- 
tion that regulates the exchange. A project for 
making continual remittances into a foreign coun- 
try, muſt lower the exchange. Let us ſuppoſe, 
that at the time of the ſyſtem, in proportion to the 
{ftandard and weight of the filver cotn, the ex- 
change was fixed at forty gros to the crown ; when 
a vaſt quantity of paper became money, they were 
unwilling to give more than thirty-nine gros for a 
crown, and afterwards thirty-eight, thirty-teven, 
&, This proceeded ſo far, that after a while 
they would give but eight gros, and, ar laſt, there 
was no exchange at all. | 

The exchange ought, in this caſe, to have regu- 
lated the proportion between the ſpecie and the pa=- 
per of France, I ſuppole, that, by the weight and 
{ſtandard of the falver, the crown of three livres in 
filver was worth forty gros, and that the exchange 
being made 1n paper, the crown of three livres in 
paper was worth only eight gros, the difference 
was four fifths. 'The crown of three livres in pa- 


per was then worth four fiftths leſs than the crown 
of three livres in ſilver, 


——_— —— — — ———— ———— ———_— —__—_—___ 


| CH AP. XI. 
If the proceedings of the Romans with reſpeT to 


| money. 
OW great ſoever the exertion of authority has 
been in our times, with reſpe& to the ſpecie of 
France, during the adminiſtration of two ſucceſ- 
ive miniſters,” ſtill it was vaſtly exceeded by the 
Romans; not at the time when corruption had 


crept into their republic, nor when they were in a 
ſlate or anarchy ; but when they were, as much by 
Vor, II, M 


their 
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their wiſdom as their courage, in the full vigour of 
their conſtitution, after having conquered the ci- 
ries of Italy, and at the very time that they diſpu- 
red the empire with the Carthaginians, es 

And here I am pleafed that E have an opporty- 
nity of examining more cloſely into this matter, 
that no example may be taken from what can never 
juſtly be called one. | ; 

In the firſt Punic war, the * as, which ought to 
be twelve ounces of copper, weighed only two, 
and in the ſecond it was no more than one. 'This 
retrenchment anſwers to what we now call the rai- 
ling of coin, 'To take half the ſilver from a crown 
of fix livres, in order to make two crowns, or to 


raiſe it to the value of twelve livres, is preciſely the 


ſame thing. 

They have left us no monument of the manner 
in which the Romans conducted this affair in the 
firſt Punic war ; but what they did in the ſecond, 
3s 4 proof of the moſt conſummate wiſdom. 'The 
republic found herſelf under an impoffibility of 
Paying her debts; the as weighed two ounces of 
copper, and the denarius valued at ten aſſes, 
weighed twenty ounces of copper. The republic, 

being willing to gain half on her creditors, made 
the as of an ounce of copper, and by this means 
paid the value of a denarius with ten ounces. This 
proceeding muſt give a great ſhock to the ſtate; 
they were obliged therefore to break the force of 
it, as well. as they could. It was in itſelf unjuſt, 
and it was neceflary to render it as little ſo as pol- 
fible. They had in view the deliverance of the re- 
public, with: reſpect to the citizens; they were not 
therefore obliged to dire& their view to the deli: 
verance of the citizens, with reſpect to each other, 


'This made a ſecond ſtep neceflary. It was ordain- 


ed, that the denarius, which hitherto contained 
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but ten afles, ſhould contain ſixteen, The reſult 
of this double operation was, that while the credi- 
tors of the republic loſt one half *, thoſe of indivi- 
duals loſt only a fifth +; the price of merchandiſes 
was increaſed only a fifth ; the real change of the 
money was only a fifth. The other conſequences 
are obvious. | 

| The Romans then conducted themſelves with 
greater prudence than we, who in our tranſactions 
involved both the public treaſure, and the fortunes 
of individuals. But this is not all; their affairs 
were carried on amid{t more favourable circum- 
ſtances than ours, 


CHAP. XII 


The circumſtances in which the Romans changed the 
value of their ſpecie. 


PHERE was formerly very little gold and ſilver 
in Italy. This country has few or no mines of 
gold or filver. When Rome was taken by the 
Gauls, they found only a thouſand f weight of 
.gold : And yet the Romans had ſacked many power- 
ful cities, and brought home their wealth. For a 
Jong time they made uſe of none but copper-mo- 
ney; and it was not till after the peace with Pyr- 
rhus, that they had filver enough to make | mo- 
ney; they made denarii of this metal of the value 
of ten aſſes F, or ten pounds of copper. At that 


Ti 
* They received ten ounces of copper for twenty, [| 

T They received ſixteen ounces of copper for twen- | 
ty, l 

{ Pliny, 1, xxxiii. art. 5. | 
| Freinſhemius, lib. v. dec. 2. | | 
 { Freinſhemius, lib. v, decad. 2. They ſtruck al- | 
10, ſays the ſame author, half denarii, called quinarit, | 
and quarters, called ſeſterces, | 


* S# ID time. 
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time the proportion of filver was to that of copper, 
as I to obo For as the Roman denarius was ya- 
lued at ten aſſes, or ten pounds of copper, it was 
worth one hundred and twenty ounces of copper ; 
and as the ſame denarius was valued only at one 
cighth of an ounce of filver *, this produced the 
above proportion. 

When Rome became miſtreſs of that part of Ita- 
Iy which is neareſt to Greece and Sicily, by degrees 
the found: herfelf between two rich nations, the 
Greeks and the Carthaginians. Silver increaſed at 
Rome ; and as the proportion of 1 to 960 between 
filver and copper could be no longer ſupported, 
the made ſeveral regulations with reſpeCt to money, 

which to us are unknown. However, at the be- 
ginning of the ſecond Punic war, the + Roman 
denarius was worth no more than twenty ounces 
of copper; and thus the proportion between filver 
and copper was no longer but as 1 to 160, The 
reduction was very conſiderable, fince the republic 

2ained five-fixths upon all copper-money. But ſhe 
did only what was neceffary in the nature of things, 
by eſtabliſhing the proportion between the metals 
made uſe of as money. 

The peace which terminated the firſt Punic war, 
left the Romans maſters of Sicily, They ſoon en- 
tered Sardinia; afterwards they began to know 
Spain ;' and thus the quantity of ſilver increaſed aj 
Rome. "They took meaſures to reduce the + dena- 
Tius from twenty ounces to ſixteen, which had the 
_ effeCt of putting a nearer proportion between filver 
and copper ; by this means the proportion which 


was before as 1 to 160, was now made as 1 on 
128, 299 


* An eighth, according to Budzus ; according to 
other authors, a ſeventh. 


+ Pliny's nat, hiſt, 1, xxxu!. art. 13. 
? zbud, 
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CH AP. AHL 


Proceedings with reſpeft to money in the time of the 
EmPpercrs. 


i the changes made 1n the ſpecie during the time 
> of the republic, they proceeded by diminiſhing 

: The fate repoſed in the people the knowledge 
of its wants, and did not pretend to deceive them. 
Under the Emperors they proceeded by way of al- 
lay. Theſe princes, reduced to deſpair, even by 
their liberalities, found themſelves obliged to de- 
grade the ſpecic; an indirect method, which di- 
tniniſhed the evil, without ſecming to touch it. 
They withheld a part of the gift, and yet conceal- 
ed the hand that did it; and, without ſpeaking of 
the diminution of the pay, or of the gratuity, it 
was found diminiſhed. 


We even {till ſee * in cabinets a kind af medals, 


which are called piated; and are only pieces of | 


copper covered with a thin plate of filver. This 
money 1s mentioned in a fragment of the 77th book 
of Dio +. 

Didius Julian firſt began to debaſe it. We find 
that the coin of + Caracalla had an allay of more 
than half; that of Alexander Severus ||, of two 


thirds: The debating ſtill increaſed, till, under 


_ Gallienus C, nothing was to be feen but copper fil- 
yered over, 


Tr is evident, that ſuch violent proceedings could 


* See Father Jourbet's ſcience of medals, Paris, 
1739, P- our 
- Extract of virtues and vices. 


{ See Savotte, part 2. chap. 12. and Le Journal 


des Scavans of the 28th of July 1681, on a diſcovery 
of fifty thouſand medals, 


| See Savotte, ibid, $ lbid, 
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not take place in the preſent age; a prince might 
deceive himſelf, but he could deceive no body ele. 
"The exchange has- taught . the banker to draw a 
compariſon between all the money in the world, 
and to eſtabliſh its juſt value. The ſtandard of mo- 
ney can no longer be a ſecret. Were the prince to 
begin to allay his filver, every body elſe wouid con- 
tinue it, and do it for him; the (Hecie of the true 
ſRandard would go abroad firſt, and nothing would 
be ſent back but baſe metal. If, like the Roman 
Emperors, he debaſed the ſilver, without debaſing 
the gold, the gold would ſuddenly diſappear, and 
he would be reduced to his bad filver. The ex- 
change, as I have faid in the preceding book *, has 
deprived princes of the opportunity of ſhewing 
great exertions of authority, or at leaſt has render- 
edithem ineffectual, | 


CHAP. BY. 


How the exchange is a conflraint on deſpotic power. 


| 7 oma would have deſcended from its de- 


ſpotic power, but could not, The eftabliſh- 
ment of commerce depended on that of the ex- 
change, and the tranſaQions of exchange were in- 
conſiſtent with all its laws, | 
In 1745, the Czarina made a law to expel the 
Jews, becauſe they remitted into foreign countries 
the ſpecie of thoſe who were bantſhed into Siberia, 
as well as that of the forcigners entertained in her 
ſervice. As all the ſubjeCts of the empire are flaves, 


they can neither go abroad themſelves, nor ſend a- 


way their effects without permiuhon, The exchange 
which gives them the means of remiiting their Jpe- 
cie from one country to another, is therefore en- 
tirely incompatible with the laws of Muſcovy. 


.* Cap. 16, 


Commerce 
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Commerce itſelf is inconſiſtent with the Ruſſian 
laws. The people are compoſed only of flaves em- 
ployed in agriculture, and of flaves called ecclefia- 
tics, or gentlemen, who are the lords of thoſe 
{laves: There is then nobody left for the third e- 
ſtate, which ought to be compoled of mechanics 
and merchants. \ 


| | 
CH AP. XV. 
The prattice of ſome countries in Italy. 


HET have made laws in ſome parts of Italy to 
prevent ſubjetts from ſelling their lands, in 
order to remove their ſpecie into foreign countries. 
Theſe laws may be good when the riches of a ſtate 
are ſo conneCted with the country itſelf, that there 
would be great difficulty in transferring them to an-_ 
other. But ſince, by the courſe of exchange, 
riches are in ſome degree independent on any par- 
ticular ſtate, and ſince they may with ſo much caſe 
be conveyed from one country to another ; that 
muſt be a bad law which will not permit perſons 
for their own intereſt to diſpoſe of their lands, 
while they can diſpoſe of their money. It is a bad 
Jaw, becauſe it gives an advantage to moveabie ef- 
fets, in prejudice td the land; becauſe it deters 
ſtrangers from ſettling in the country, and, in 
ihort, becauſe it may be eluded. 


CHAP. XVI. 
The aſſiſtance a flate may derive from bankers, 
"PHE bankers buſineſs is to- change, not to lend 


money. If the prince makes uſe of them tor 
exchange his ſpecie, as he never does it but in great 
affairs, the leaſt profit he can give for the remit- 


tance 


A, 


g6 THE SPIRIT Book XXI. 


tance, becomes conſiderable ;; and if they demand 
large profits, we may be certain thar there 1s a fault 
in the adminiſtration. On the contrary, when they 
are employed to advance ſpecie, their art conliſts 
in procuring the greateſt profit for the uſe of it, 
without being liable to be charged with uſury, 


xnmuuuorgran—_—_____________—_—__———_——— —_——_—_— 


CHAP. XVI. 
Of public debts, + 


QOME have imagined that it was for the advan- 

tage of a ſtate to be indebted to itſelf : 'They 
tought that this multiplied riches by increating 
the circulation. : 

Thoſe who are of this opinion, I believe, con- 
founded a circulating paper which repreſents mo- 
ney, or a circulating paper which is the fign of the 
profits that a company has, or will make by com- 
merce, with a paper which repreſents a debt. "The 
two firſt are extremely advantageous to the ſtate : 
'The laſt can never be ſo; and all that we can ex- 
pect from it 1s, that individuals have a good ſfecu- 
rity from the government for their payment. But 
let us fee the inconveniencies which reſult from 
| RIG | h 

1. If foreigners poſſeſs much paper which repre- 
fents a debt, they annually draw out of the nation 
a conſiderable ſum for the interc{t. 

2. A nation that 1s thus perpetually in debt, muſt 
have the exchange very low. TS. 

. The taxes raiſed for the payment of the in- 
tereſt of the debt, are a hurt to the manufacturcs, 
by raiſing the price of the artificers labour. | 

4. It takes the true revenue of the ſtate from 
thoſe who have activity and induſtry, to convey it 
to the indolent ; that is, it gives the conveniencies 
for labour to thoſe who do not labour, and clogs 
with difticulties the induftrious artiſt. 


Theſe 
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Theſe are its inconveniencies : I know of no ad- 
vantages. 'Ten perſons have each a yearly income 
of a thouſand crowns, either in land or trade ; 
this raiſes to the nation at hve per cent. a capital of 
wo hundred thouſand crowns. If theſe ten per- 
ſons employed the half of their income, that is, 
five thouſand crowns, in paying the intereſt of an 
hundred thouſand crowns, which they had bor- 
rowed of others, that would be only to the ſtate as 
two hundred thouſand crowns; that is, in the lan- 
guage of the Algebraiſts, 200,000 crowns—100,000 
crowns+100,000 CLOWnsS=200,000 Crowns, 

People are thrown perhaps into this errour, by 
reflecting that the paper which repreſents the debt 
of a nation is the ſign of riches; for none but a 
rich ſtate can ſupport ſuch paper without falling 
into decay, And if it does not fall, it is a proof 
that the ſtate has other riches beſides. They ſay that 
it is not an evil, becauſe there are reſources againſt 
it; and that is an advantage, becaule theſe retour- 
ces ſurpaſs the evil, 


CH A P. XVIII, 
Of the payment of public debts, 


J* is neceſſary, that there ſhould be a proportion 
* between the ſtate as creditor, and the ſtate as 
debtor. 'The ſtate may be a creditor to infinity, 
but it can only be a debtor to a certain degree ; 
and when it ſurpaſſes that degree, the title of credi- 
tor vaniſhes. | 
If the credit of the ſtate has never received the 
leaſt blemiſh, it may do what has been ſo happily 
practiſed in one of the kingdoms * of Europe ; that 
's, it may acquire a great quantity of ſpecie, and 
offer to reimburſe every individual, at leaſt if they 
* England, | 
Vor. II, N will 
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will not reduce their intereſt. When the ſtate 
borrows, the individuals fix the intereſt ; when it 
pays, the intereſt for the future is fixed by the 
ſtate, | | 

It is not ſufficient to reduce the intereſt : It is 
neceſſary to ere& a ſinking fund from the advan- 
tage of the reduction in order to pay every year a 
part of the capital : A proceeding ſo happy, that 
its ſucceſs increaſes every day. 

When the credit of the ſtate is not entire, there 
is a new reaſon for endeavouring to form a ſink- 
ing fund, becauſe this fund being once eſtabliſhed, 
will ſoon procure the public confidence. 

If the ſtate is a republic, the government of 
which is in its own nature conſiſtent with its enter- 
ing into projects of a long duration, the capital of 
| the ſinking fund may be inconfiderable : But it 1s 
neceflary in a monarchy for the capital to be much 
greater, | | 
2. The regulations ought to be ſo ordered, that 
all the ſubjects of the ſtate may ſupport the weight 
of the eſtabliſhment of theſe funds, becauſe they 


have all the weight of the eſtabliſhment of the debt; 


thus the creditor of the ſtate, by the ſums he con- 
tributes, pays himſelf, 

3. There are four claſſes of men, who pay the 
debts of the ſtate: The proprietors of the land, 
thoſe engaged in trade, the labourers and artificers, 
and, in fine, the annuitants either of the ſtate or 


of private people. Of theſe four claſſes the laſt, in_ 


a caſe of neceflity, one would imagine, ought leaſt 
to be ſpared; becauſe it is a claſs entirely paſſive, 
while the ſtate is ſupported by the aCtive vigour of 


the other three. Burt as it cannot be higher taxed . 


without deſtroying the public confidence, of which 
the ſtate in general, and theſe three clafles in par- 


ticular, have the utmoſt need ; as a breach in the. 


public faith cannot be made on a certain number 


of ſubjects, without ſeeming to be made on all; bas 
| | the 


= <4 *. i* D . # Pen 
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the claſs of creditors is always the moſt expoſed to - 
the projects of miniſters, and always in their eye, 
and under their immediate inſpection, the ſtate is 
obliged to give them a ſingular protection, that the 
part which is indebted may never have the leaſt ad- 
vantage over that which 1s the creditor *, 


CH AP. XIX. 
Of lending upon intereſt. 


QPECIE is the fign of value. It is evident, that 
he who has occaſion for this fign ought to pay 
for the uſe of it, as well as for every thing elſe that 
he has occaſion for. All the difference is, that o- 
ther things may be either hired or bought ; whilſt 
money, which is the price of things, can only be 
hired, and not bought ®. | 

To lend money without intereſt, is certainly an 
ation laudable, and extremely good ; but it is ob- - 
vious, that it is only a counſel of religion, and not 
a civil law, 

In order that trade may be ſucceſsfully carried 
on, it is neceſlary that a price be fixed on the uſe 
of ſpecie ; but this price ſhould be very inconfider- 
able. If it be too high, the merchant who ſees that 
It will coſt him mare in intereſt than he can gain 
by commerce, will undertake nothing. If there is 
no conſideration to be paid for the uſe of ſpecie, no 
body will lend it; and here too the merchant will 
undertake nothing, | 

[ am miſtaken when I ſay nobody will lend : 
The affairs of ſociety muſt ever make it neceſſary. 
Uſury will be eſtabliſhed ; but with all the diſor- 
ders with which it has been conſtantly attended. - 


* We ſpeak not here of gold and filver conſidered 
as a merchandiſe, Ns - 


N 2 The 
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The laws of Mahomet confound uſury with 
lending upon intereſt, Uſury increaſes in Maho- 
metan countries in proportion to the ſeverity of the 
prohibition. The lender indemnifies himſelf for the 
danger he undergoes of ſuffering the penalty. 

In thoſe eaſtern countries, the greateſt part of 
the people are ſecure of nothing ; there is hardly 
any proportion between the aCtual poſſeflion of a 
ſum, and the hope of receiving it again after ha- 
ving lent it: Uſury then muſt be raiſed in propor- 
tion to the danger of inſolvency, 


CHAP, XX. 
Of maritime uſury. 


THz greatneſs of maritime uſury is founded on 
two things: The danger of the fea, which 
makes it proper that thoſe who expoſe their ſpecie, 
ſhould not do it, without conſiderable advantage ; 
and the eaſe with which the borrower, by the 
means of commerce, ſpeedily accompliſhes a variety 
of great affairs. But uſury, with reſpect to land- 
men, not being founded on either of theſe two 
reaſons, is either prohibited by the legiſlators, 
or, what 1s more rational, reduced to proper 
bounds, | 


CHAP. XXI. 
Qf lending by contra, and the flate of uſury amongſt 


ihe Romans. 


RESIDES the loans made for the advantage of 
| commerce, there is ſtill a kind of lending by 2 
civil contra&, from whence reſults intercſt or ur 


fury. : 


As 
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As the people of Rome increaſed every day in 
power, the magiſtrates ſought to infinuate them- 
{elves into their favour by enaCting ſuch laws as 
were moſt agreeable to them. They retrenched 
capitals ; firſt lowered, and at length prohibited in- 
tereſt ; they took away the power of confining the 
debtor's body : In fine, the abolition of debts was 
contended for, whenever a tribune was diſpoſed to 
render himſelf popular. | 

Theſe continual changes, whether made by the 
laws, or by the plebiſcita, naturalized uſury at 
Rome : For the creditors ſeeing the people their 
debtor, their legiſlator, and their judge, had no 
longer any confidence in their agreements; the 
people, like a debtor who has loſt his credit, could 
only tempt them to lend by allowing an exorbitant 
intereſt ; eſpecially as the laws applied a remedy to 
the evil only from time to time, while the com- 
plaints of the people were continual, and conſtantly 
intimidated the creditors. "This was the cauſe that 
all honeſt means of borrowing and lending. were a- 
boliſhed at Rome, and that the moſt monſtrous u- 
fury eſtabliſhed * itſelf in that city, notwithſtand- 
ing the ſtrit prohibition and ſeverity of the law. 

Cicero tells us, that in his time intereſt at Rome 
was at thirty-four per cent. and in the + provinces 
at forty-eight, 'Dhis evil was a conſequence of the 
leverity of the laws againſt uſury. Laws exceſflive- 
ly good are the ſource of exceflive evils. "The bor- 
rower found himſelf under a neceſſity of paying for 
the intereſt of the money, and for the danger the 


_— underwent of ſuffering the penalty of the 
aw, | 


* Tacit. annal, lib. 6. | 
} Letters to Atticus, lib, 5. let, 21, 


CHAP, 
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CHAP. XXII, 
The ſame ſubjef continued, 


HE primitive Romans had not any laws to re- 
+ gulate the rate of uſury *. In the conteſts 
which aroſe on this ſubject between the plebeians. 
and the patricians, even in the + ſcdition on the 
Mens Sacer, nothing was alleged on the one hand 
but promiſe, and on the other but the ſeverity of 
contracts, 

They then only followed private agreements, 
which I believe were moſt commonly at twelve per 
cent, per annum. My reaſon is, that in the þ an-. 
cient language of the Romans, intereſt at fix per 
cent, was called half uſury, and intereſt at three 
per cent, quarter uſury. Total uſury muſt there- 
tore have been intereſt at twelve per cent, 

But if it be aſked, how ſuch great intereſt could. 
be eſtabliſhed amongſt a people almoſt without 
commerce? I anſwer, that this people, being very 
often obliged to go to war without pay, were un- 
der a frequent neceſſity of borrowing : And as 
they inceſlantly made happy expeditions, they were 
commonly very able to pay. "This 1s viſible from 
the recital of the conteſt which aroſe on this ſub- 
ject; they did not diſagree concerning the avarice 
of creditors, but ſaid that thoſe who complained 


* Uſury and intereſt amongſt the Romans ſignified 
the ſame thing. 

+ See Dionyſins Halic, who has deſcribed it ſo well. 

+ Uſurz ſemiſſes, trientes, quadrantes. - See the 
ſeveral titles of the digeſts and codes on uſury, and e- 
ſpecially the 17th law, with the note i. de uſuris. 


might. 
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might have been able to pay, had they lived in a 


more * regular manner, 

They then made laws, which had only an influ- 
ence on the preſent fituation of affairs : 'Vhey or- 
dained; for inſtance, that thoſe who enrolled them- 
ſelves for the war they were engaged in, ſhould 
not be moleſted by their creditors ; that thoſe who 
were in priſon ſhould be fet at liberty ; that the 
molt indigent ſhould be ſent into the colonies; and 
ſometimes they opened the public treaſury. 'The 
people, being eaſed of their preſent burthens, be- 
came appeaſed ; and as they required nothing for 
the future, the ſenate were far from providing a- 
gainſt it, 

At the time when the ſenate maintained the cauſe 
of uſury with ſo much conſtancy, the Romans 
were diſtinguiſhed by an extreme love of frugality, 
poverty, and moderation : But the conſtitution 
was ſuch, that the principal citizens alone ſupport- 
ed all the expences of government, while the com- 
mon people paid nothing. How then was it pol- 
ſible to deprive the former of the liberty of purſu+- 
ing their debtors, and at the ſame time to oblige 
them to execute their offices, and to ſupport the 
republic amidſt its moſt preſfling neceſffities ? 

Tacitus fays, that the law of the twelve tables 
fixed the intereſt at one per cent. It is evident 
that he was miſtaken, and that he took another 
law, of which I am going to ſpeak, for the law of 
the twelve tables. If this had been regulated in the 
law of the twelve tables, why did they not make 
uſe of its authority ih the diſputes which after- 
wards aroſe between the creditors and debtors ? 
We find not any veſtige of this law upon lending 
at intereſt ; and let us have but ever ſo little know- 
edge of the hiſtory of Rome, we ſhall {ce that a 


_ * See Appius's ſpeech on this ſubje&t in Dionyſus 
Halicarhafſus, 


law 
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lay like this could never be the work of the decems 
VIIS. 

The Licinian law, made * eighty-five years after 
the law of the twelve tables, was one of thoſe tem- 
 porary laws of which we have ſpoken, It ordained, 
that what had bcen paid for intereſt ſhould be de- 
ducted from the principal, and the reſt diſcharged 

by three equal payments, 

In the year of Rome 398, the tribunhes Duillins 
and Menenius cauſed a law to be paſſed, which re- 
duced the intereſt to + one per cent. per annum, 
It is this law which Tacitus {| confounds with the 
law of the twelve tables, and this was the firſt ever 
made by the Romans to fix the rate of Intereſt, 

Fen years after ||, thisuſury was reduced one halfF; 

and in the end entirely abolithed + ; and if we may 
believe ſome authors whom Livy had read, this 
was under the conſulate of + C. Marcius Rutilius 
and P. Servilius, in the year of Rome 413. 

It fared with this law as with' all thoſe in which 
the legiſlator carries things to exceſs: An infinite 
number of ways were found to elude it. They enaCt- 
ed therefore many others to confirm, corre&t, and 
temper it, Sometimes they quitted == the laws to 
follow the common praftice, at others the common 

practice to follow the laws ; but, in this caſe, cuſtom 


* In the year of Rome 338. Tz. Liv. tb. 6. 

F Unciaria uſura, Tit. Ljv. lib. 7. 

+ Annal. lib, 6. 

j| Under the conſulate of L. Manlius Torquatus 
and C. Plautius, according to T, Liv. lib. 7. This 
is the law mentioned by Tacitus, Annal, lib. 6. 

$ Semiunciaria uſura. 

4 As Tacitus ſays, Annal. lib. 6. 

++ This law was paſſed at the inſtance of M. Genv- 
cius, tribune of the people. Tit. Liv. lib. 7. towaras 
the end. 


= Veteri jam more fenus receptum erat. Appian 


en the civil war, lib. x. 


eaſily 
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eafily prevailed, When a man wanted to borrow, 
he found an obſtacle in the very law made in his fa-- 
your; this law muſt be evaded by the perſon it was 
made to ſuccour, and by the perſon it condemned. 
Sempronius Aſclus, the prztor, having permitted 
the * debtors to act in conformity to the laws, was 
+flain by the creditors for attempting to revive the. 
memory of a ſeverity that could no longer be ſup- 
orted, | 
4 Under Sylla, L. Valerius Flaccus made a law, 
which ſuffered intereſt to be at three per cent. per 
annum. "This law the moſt moderate, the moſt e- 
quitable ever made on this account by the Romans, 
is diſapproved 'by Paterculus f. But if this law was 
_neceſlary for the advantage of the republic, if it 
was of ſervice to every individual, if it formed an 
eaſy communication between the debtor and the 
creditor, it could not be unjuſt. 
He pays leaſt, ſays Ulpian ||, who pays lateſt, 
This decides the queſtion whether intereſt be law- 


* Permifit eos legibns agere. Appian, on the civil 
war, (ib, 1, and the epitome of Livy, lib. 64. | 

+ In the year of Rome, 663. | 

+ Turpiſfime legit autor, qua creditoribus quadrantem 
folvi juſſerat, lib, 2, Some authors have interpreted 
this paſlage, as if the law of Flaccus had ordained, 
that they ſhould only pay a” fourth of the principal ; 
but, in my eptmon, this was'not the language of the 
Latin authors. When the queſtion was in relation to 
the reducing of debts, they made uſe of the words 
quadrans, triens, &c., to ſignify the uſury ; and zertia 
pars, and guaria pars, to point out the capital. 2. 
They made the conſul Valerius the author of a law, 
which would ſcarcely have been made by a ſeditious 
!ribune, © 3. This was in the heat of a civil war, at 
a time when it was neceſſary to maintain the public 
credit, not to deftroy it ; a civil war, in ſhort, that 
had no relation to the abolition of debts. 

| Leg. 12, . de verb, ſignif, ET 

Vor. Il, Q ful; 
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ful ; that is, whether the creditor can ſell time, 
and the debtor buy it. OE 


EEE 
BOOK X XIII, 


Of Laws in the Relation they bear to the 
Number of Inhabitants. 


CHAP. I. 


Of men and animals with reſpe# to the multiplication 
of their ſpecies. 


DELIGHT of humankind, * and gods above, 
Parent of Rome, propitious Queen of Love ! 

» * F -.----S X * * * *X 

| For when the riſing ſprin g adorns the mead, 

Anda new ſcene of nature ſtands diſplay'd ; 

| When teaming buds, and chearful greens appear, 

And weſtern gales unlock the lazy year ; 

'The joyous birds thy welcome firſt expreſs, 

Whoſe native ſongs thy genial fire confefs : 

Then ſavage beaſts bound o'er their flighted food, 

Struck with thy darts, and tempt the raging flood : 

All Nature is thy gift, earth, air, and ſea; 

Of all that breathes the various progeny 

Stung with delight, is goaded on by thee. 

O'er barren mountains, o'er the flow'ry plain, 

The leafy foreſt, and the liquid main, 

Extends thy uncontroulPd, and boundleſs reign. 

Through all the living regions thou doſt move, 


And ſcatter'ſt where thou go'ſt, the kindly ſeeds of 
love. 


* den's Lucr, 
vey The 
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The females of brutes have an almoſt conſtant 
fecundity. Burt in the human ſpecies, the manner 
of thinking, the character, the paſſions, the hu- 
mour, the caprice, the idea of preſerving beauty, 
the pain of child-vearing, and the fatigue of a too 
numerous family, obſtruct propagation a thouſand 
different ways. 


Of marriage, 
HE natural obligation of the father to provide 
+ for his children has eſtabliſhed marriage, which 


makes known the perſon who ought to fulfil this 
obligation. 'The people * mentioned by Pompo- 


nius Mela + had no other way of diſcovering him 


but by reſemblance. \ 

Among civilized nations, the father + is that 
perſon on whom the laws, by the ceremony of 
marriage, have fixed this duty, becauſe they find 
in him the man they want. | 

Amongſt brutes this js an obligation which the 
mother can generally perform; but it is much 
more extenſive amongſt'men, Their children in- 
deed have reaſon ; but this comes only by flow 
degrees. It is not ſufficient to nouriſh them ; we 
mult alſo dire& them : They can already live ; but 
they cannot govern themſelves. HET 

Illicit conjunQions contribute but little to the 
propagation of the ſpecies. The father who is un- 
der a natural obligation to nouriſh and educate his 
children, is not here fixed; and the mother, with 


whom the obligation remains, finds a thouſand ob-. 
Racles from ſhame, remorſe, the conſtraint of her 


ſex, and the rigour of laws; and beſides, ſhe ge- 
nerally wants the means. es 


* The Garamantes, + Lib. r. Cap. 8. 
{ Pater eſt quem nuptiz demonſtrant. 
| O23 | Women 


of. 
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| Women who have ſubmitted to a public proſtitu- 
tion, cannot have the conveniency of educating. 
their children: "The trouble of education is incom- 
patible with their ſtation ; and they are ſo corrupt, 
that tz1ey have no protection from the law. 
It follows from all this, that public continence is 
naturally connected with the propagation of the 
ipecies. 


CHAP. HI. 
Of the condition 6f children. 


T' is a dictate of reaſon, that when there is a mar- 

riage, children ſhould follow the ſtation or con- 
dition of the father; and that when there is not, 
they can belong to the mother only *. 


CHAP: IV; 
Of families. 
FF is almoſt every where a cuſtom for the wife to 
pals into the family of the huſband. "The con+ 
trary is without any inconveniency eſtabliſhed at 
Formoſa +, where the huſband enters into the fa- 
mily of the wife, ene 

This law, which fixes the family in a ſucceſſion 
of perſons of the fame ſex, greatly contributes, 1n- 
dependently of the firſt motives, to the propagation 
of the human ſpecies, 'The family is a kind of pro- 
perty : A man who has children of a ſex which docs 
not perpetuate it, is never ſatisfied if he has not 

thoſe who can render it perpetual. 


* For this reaſon, among nations that have ſlaves, 
the child almoſt always follows the ſtation or condi» | 
tion of the mother.. | 


+ Du Halde, tome I. p. 165. 


Namcs, 


Chap. $: OF LAWS. 109 


Names, which give men an idea of a thing, 
which one would imagine ought not to periſh, are 
extremely proper to inſpire every family with a de- 
fire of extending its duration. 'There are people, 
amongſt whom names diſtinguiſh families: there 
are others, where they only diſtinguiſh perſons : 
theſe laſt have not the ſame advantage as the 
former. | 


CHAP. V. 


Of the ſeveral orders of lawful wives. 


| Frns and religion ſometimes eſtabliſh many kinds 
of civil conjunCtions : and this is the caſe a- 
mong(t the Mahometans, where there are ſeveral 
orders of wives, the children of whom are acknow- 
leged by being born in the houſe, by civil con- 
tracts, or even by the fhavery of the mother, and 
the ſubſequent gratitude of the father. 

It would be contrary to reaſon, that the Iaw 
ſhould ftigmatize the children for what it approved 
in the father. All theſe children ought therefore 
to ſucceed, at leaſt if ſome particular reaſon does 
not oppole it, as in Japan, where none ſucceed but 
the children of the wite given by the emperor. 
Their policy demands that the gifts of the emperor 
ſhould not be too much divided, becauſe they fub- 
ject them to a kind of ſervice, like that of our an- 
cient ſtefs, _ Hoy 


CHAP. VI. 


Of laws in relation to baſtards. 


FP republics, where it is neceſſary that there ſhould 
be the pureſt morals, baſtards ought to be more 
degraded than in monarchies. ” | 
C 
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The laws made againſt them at Rome were per- 
haps too ſevere. Bur as the ancient inſtitutions laid 
all the citizens under a neceſſity of marrying ; and 
as marriages were alſo ſoftened by the permiſſion to 
repudiate, or make a divorce ; nothing but an ex- 
treme corruption of manners conld lead them to 
concubinage. 

It is obferveable, that as the quality. of a citizen 
was a very conſiderable thing in a democratic go- 
vernment, where it carried with it the ſovereign 
power, they frequently made laws in reſpeft to the 
ſtate of baſtards, which had leſs relation to the 
thing itſelf, and to the honeſty of marriage, than 
to the particular conſtitution of the republic. Thus 
the people have ſometimes admitted baſtards into 
the number * of citizens, in order to increaſe their 
power in oppoſition to the great. T hus the Athe- 
nians excluded baſtards from the privilege of being 
citizens, that they might poſſeſs a greater ſhare of 
the corn ſent them by the king of Egypt. In fine, 
Ariſtotle informs us +, that in many cities were 
there was not a ſufficient number of citizens, 
their baſtards ſucceeded to their poſſeſſions; and 
that when there was a proper number, they did not 
ſacceed. 


CHAP. VIL 
Of the father's conſent to marriage. 


"HE conſent of fathers is founded on their,au- 
thority, that is, on their right of property. 

It is alſo founded on their love, on their reaſon, 
and on the uncertainty of that of their children, 


= Ariſtotle's Politics, 1th, 6. + Ibid, lib, 


% 
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whom youth confines in a ftate of ignorance, and 
aſHon in a ſtate of ebriety. . . 

In the ſmall republics, or ſingular inſtitutions al- 
ready mentianed, they might have laws which gave 
to magiſtrates that right of inſpe&ion over the mar- 
riages of the children of citizens, which nature 
had already given to fathers. 'The love of the 
public might there equal or ſurpaſs all other love. 
'Thus Plato would have marriages regulated by the 
magiſtrates: this the Lacedzmonian magiſtrate 
performed, Ye 
' But, in common inſtitutions, fathers have the 
diſpoſal of their children in marriage : their pru- 
dence in this reſpec is always ſuppoſed to be ſupe- 
riour to the prudence of a ſtranger. Nature gives 
to fathers a deſire of procuring ſucceflours to their 
children, when they have almoſt loſt the defare of 
enjoyment themſelves, In the ſeveral degrees of 
progeniture, they ſee themſelves inſenfibly advan- 
cing toa kind of immortality, But what muſt be 
done if oppreſſion and avarice ariſe to ſuch a height 
as to uſurp all the authority of fathers? Let us 
hear what 'Thomas Gage * ſays in regard to the 
conduct of the Spaniards in the Weſt-Indies. 

«+ According to the number of the ſons and 
* daughters that are marriageable, the father's 
* tribute is raiſed and increaſed, until they provide 

huſbands and wives for their ſons and daughters, 
who, as ſoon as they are married, are charged 
with tribute ; which that it may increaſe, they 
will ſuffer none aboye fifteen years of age to live 
* unmarried. Nay, the ſet time of marriage, ap- 
** pointed for the Indians, is at fourteen years for 

men, and thjrtcen for the woman, alleging that 
they are ſooner ripe for the fruit of wedlock, 
and ſooner ripe in knowledge and malice, and 


* A new ſurvey of the Weſt-Indies by Thomas 
Gage, p. 345, edit, 3, TOY | 
*« ſtrength 
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** ſtrength for work and ſervice, than any other 
*« people. Nay, ſometimes they force them ty 
** marry, who are ſcarce twelve and thirteen years 
© of age, if they find them well limbed and firong 
«6 1n body, explaining a point of one of the canons, 
« which alloweth fourteen and fifteen years, 
** malitia ſuppleat etatem.” He ſaw a liſt of theſe 
taken, It was, ſays he, a moſt ſhameful affair, 
Thus in an aCtion which ought-to be the mot free, 
ihe Indians are the greateſt ſlaves. | 


4 


CH AP. VII. 
The ſame ſulzef continued, 
J” England, the law is frequently abuſed by the 


daughters marrying according to their own fan- 
cy, without conſulting their parents. This cuſtom 
is, I am apt to imagine, more tolerated there than 
any where elſe, from a conſideration, that as the 
laws have not eſtabliſhed a monaſtic celibacy, the 
daughters have no other ſtate to chuſe but that of 
marriage, and this they cannot refuſe, In France, 
on the contrary, young women have always the re- 
ſource of celibacy ; and therefore the law which or- 
dains that they ſhall wait for the conſent of their 
fathers, may be more agreeable, In this light the 
cuſtom of Italy and Spain muſt be leſs rational ; 
convents are there eſtabliſhed, and yet they may 
marry without the conſent of their fathers. 


CH AP. IX. 

Of young women. 
Y Oung women who are conducted by marriage 
alone to liberty and pleaſure ; who have a 


mind which dares not think, a heart which dares 
| not 
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not feel, eyes which dare not ſee, ears which dare 
not hear, who appear only to ſhow themſelves filly, 
condenined without intermiſſion to trifles and pre- 
cepts, have ſufficient inducements to lead them on 
to marriage : it is the yourig men that want to be 
encouraged. 


CHAP. XL 
IVhat it is that determines to marriage. 


\ Herever a place is found in which two 
perſons can live commodiouſly, there they 
enter into marriage, Nature has a ſufficient pro- 


ſubſiſtence. | Mn WOES: Ag 

A riſing people increaſe and multiply extremely. 
This is, becauſe with them it would be a great in- 
conveniency to live in celibacy z; and none to have 
many children. The contrary of which-is the caſe 
when a nation is formed. 
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CHAP; Xx. 
| Cf the ſeverity of government, 
MEN who have abſolutely nothing, ſuch as beg- 


gars, have many children. 'This proceeds 
from their being in the caſe of a riſing people: it 
coſts the father nothing to give his art to his off- 
ipring, who even ir their infancy are the inſtru- 
ments of this art, Theſe people multiply in a rich, 
or ſuperſtitious country, becauſe they do not ſup- 
port the burthen of ſociety ; but are themſelves the 
burthen, But men who are poor, only becauſe 


their fields leſs as the ſource of their ſubſiſtence, 


than as a cauſe of vexation ; theſe men, I ſay, have 
/ OL, IT, P few 


penſity to it, when unreſtrained by the difficulty of 


they live under a ſevere government ; who regard 
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few children : they have not even ſubſiſtence for 
themſelves, how then can they think of dividing it? 
they are unable to take care of themfelves, when 
they are ſick, how then can they attend to the 
wants of creatures whoſe infancy is a continual 
fickneſs ? 7 

It is preterided by ſome who are apt to talk of 
things which they have never examined, that the 
greater the poverty of the fubjects, the more nu- 
merovs are their families ; that the more they arc 
loaded with taxes, the more induſtriouſty they en- 
deavour to' put themſelves in a ſtation im which they 
will be able to pay them : two ſophitms, which have 
always deſtroyed, and will for ever be the deftruc- 
tion of monarchies, 

The ſeverity of government may be carried to 
fach an extreme, as to make the natural ſentiments 
deſtructive of the natural ſentiments themſelves, 
Would the women of * America have refuſed to 
bear children, had their maſters been leſs cruel ? 


DT E—— 


CHAP. XI. 


6f the number of males and females in different coun- 
. "tFIE8, 


I Have already obſerved +, that there are born in 

Europe rather more boys than girls. It has 
been remarked, that in | Japan there are born ra- 
ther more girls than boys: all things compared, 
there muſt be more fruitful women in Japan 
than in Europe, and confequently it muſt be more 
populous, 


* A new ſurvey of the Weſt-Indies by Thomas 
Gage, p 97. 3d edit, 

+ Book xv1. chap. 4. | | 

| See Kempfer, who gives a computation of the 
people of Meaco, —_C 
| We 
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We are informed *, that at Bantam there are 
ten girls to one boy. A diſproportion like this muſt 
cauſe the namber of families there to be to the 
number of thoſe of other climates, as 1 to 5+; 
which is a prodigious difference. Their families 
may be much larger indeed ; but there muſt be 
few men in circumſtances ſufficient to provide for 
ſo large a family. *' 


ER NE GG DE CCC —— x 
C1 AP; AL 
Of ſea-port towns. 


JN ſea-port towns, where men expoſe themſelves 
* .toa thouſand dangers, and go abroad to live or 
die in diſtant climates, there are fewer men than 
women : and yet we ſee more children there than, 
in other places. 'This proceeds from the greater 
caſe with which they procure the means of tubſiſt- 
ence, Perhaps even the oily parts of fiſh are more 
proper to furniſh that matter which contributes to 

generation. "This may be one of the cauſes of the 
_ infinite number of people in + Japan and China j, 
where they live almoit wholly on || fiſh, IF this be 
the caſe, certain monaſtic rules, which oblige the 
monks to live on fiſh, muſt be contrary to the ſpirit 
of the legiſlator himſelf, | | 


* Colle&ion of voyages that contributed to the e- 
ſtabliſhment of the Eaſt-India company, vol. 1. p. 
347. | 

+ Japan is compoſed of a number of ifles, where 
there are many banks, and the ſca is there extremely 


full of fiſh, 


+ China abounds in rivers, _ 
| See Du Halde, tom, 22. p. 139, 142. 
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CHA F. A1V. 


of the productions of the earth which require a greater 
or a leſs number of men. 


Aſture-lands are but little peopled, becauſe 

they find employment only Gor a few. Corn- 

lands employ a great many meny and vineyards 
infinitely more. 

It has been a frequent complaint in England *, * 
that the increaſe of paſture-land diminiſhed the i in- 
habitants ; and it has been obſerved in France, that 
_ the prodigious number of vineyards is one of the 
great cauſes of the multitude of people. 

Thoſe countries where coal-pits furniſh a proper 
ſubſtance for fewel, have this advantage over others, 
that not having the ſame occaſion for foreſts, the 
lands may be cultivated, 

In countries productive of rice, they are at great 
Pains in watering the land; a great number of men 
muſt therefore be employed. Beſides, there 1s lets 
land required to furniſh ſubſiſtence for a family, 
than in thoſe which produce other kinds of grain, 
In fine, the land which is elſewhere employed in 
Taiſing cattle, ſerves immediately for the ſubſiſtence 
of man ; and the labour, which in other places is 
performed by cattle, is there performed by men ; 
io that the culture of the {oil becomes to man an 
ynmenſe manufacture, | | 


* The greateſt number of the proprietors of land, 
iays Biſhop Burnet, finding more propr in ſelling their 
wool than their corn, incloſed their eſtates : the com” 
mons, ready to periſh with hunger, roſe up in arms ; 
they inſiſted .on a diviſion of the lands: the young king 
even wrote on this ſubjet: And proclamations were 
made againſt thoſe who incloſed their lands. Abridg. 
ef the hiſt, of the Reformation. 


CH AP. XV. 


| of the number of inhabitants with relation fo the 
arts, 


Hen there is an agrarian Jaw, and the lands 

are equally divided, the country may be ex- 

tremely well peopled, though there are but few arts, 

becauſe every citizen receives from the cultivation 

of his land whatever is neceflary for his ſubſiſtence, 

and all the citizens together conſume all the fruits 
of the earth, Thus it was in ſome republics. 

In our preſent ſituation, in which lands are fo 
unequally diſtributed, they produce much more 
than thoſe who cultivate them can conſume ; if the 
arts therefore ſhould be negle&ed, and nothing 
minded but agriculture, the country could not be 
peopled. Thoſe who cultivate, having corn .to 
ſpare, nothing would engage them to work the fol- 
lowing year ; the fruits of the earth would not be 
conſumed by the indolent ; far theſe would have 
pothing with which they could purchaſe them.. Tt 
1s neceflary then that the arts ſhould be eſtabliſhed, 
in order that the produce of the land may be con- 
jumed by the labourer and the axtificer. Ina word, 
itis now proper that many ſhould cultivate much 
more than is neceſſary for their own uſe. For 
this purpoſe, they ney have a defire of enjoying 
ſuperfluities ; and theſe they can receive only from 
- the artificer. 

Thoſe machines which are defgncd to abridge 
art, are not always uſeful. If a piece of workman- 
jhip is of a, moderate price, ſuch as is equally a- 
Treeable to the maker and the buyer, thoſe ma- 
7 chines which render the manufacture more ſimple, 

or, in other words, diminiſh the number of work- 
men, would b2 pernicious, And if water-mills 

F'2re Ot evcry where eſtabliſhed, Ifhould not have 

believed 


x18 THE SPIRIT Book XXIV. 


believed them ſo uſeful as is pretended, becauſe 
_ thy have deprived an infinite multitude of their 
employment, a vaſt number of perſons of the uſe 
of water, and the greateſt part of the land of its 
fertility, 


C-H-A-P, AVE. 


The concern of the legiſlator in the propagation of 
the ſpecies. 


R Egvlations on the number of citizens depend 
greatly on circumſtances. "There are countries 
in which nature does all : the legiſlator then can do 
nothing. What need is there of inducing men by 
laws to propagation, when a fruitful climate yields 
a ſufficient number of inhabitants ? Sometimes the 
climate is more favourable than the ſoil ; the people 
multiply, and are deſtroyed by famine : this is the 
caſe of China, Hence a father ſells his daughters, 
and expoſes his children, In "Tonquin * the ſame 
caufes produce the ſame effe&t ; ſo we need not, 
like the Arabian travellers mentioned by Renaudot, 
ſearch for the origin of this in their ſentiments F 
on the metemplychotis, 

For the ſame reaſon, the religion of the iſle of 
Formoſa + does not ſuffer the women to bring their 
children into the world, till they are thirty-five 
years of age: the prieſteſs before this age, by brut- 
{ing the bclly, procures abortion. 


* Darpicre's voyages, - vol. 2. P. 41. 

+ Tbid, p. 167. | 

| See the colleftion of voyages that contributed to 
the eſtabliſhment of the Eaſt-India company, vol, 4, 
part 1, page 182, & 18$, 


CHAP, 
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CH A P. XVII. 


Of Greece, and the number of its inhabitants. 


"| 5 effe&t which in certain countries of the Eaſt 
ſprings from phyſical cauſes, was produced in 
Greece, by the nature of the government. The 
Greeks were a great nation, compoſed of cities, 
each of which had a diftinft government and ſepa- 
rate laws, They had no more the ſpirit of con- 
queſt and ambition, than thoſe of Swifſerland, 
Holland, and Germany, have at this day. In every 
republic the legiſlator had in view the happineſs of 
the citizens at home, and their power abroad, leſt 
it ſhould prove inferiour * to that of the neigh- 
bonring cities, Thus, with the enjoyment of a 
ſmall territory and great happineſs, it was eaſy for 
the number of the citizens to increaſe to {ſuch a de- 
pree as to become burthenſome. 'Fhis obliged them 
inceſſantly to ſend out colonies ; and, as the Swiſs 
do now; to let their men out to war. Nothing was 
neglected that could hinder the too great multipli- 
cation of children, | 

They had amongſt them republics, whoſe conſti- 
tution was very remarkable. "Phe nations they had 
ſubdned were obliged to provide ſubſiſtence for 
the citizens. The Lacedzmonians were fed by the 
| Helotes, the Cretans by the Periecians, and the 
Theffalians by the Przneſte. They were obliged to 
have only a certain number of freemen, that their 
_ Haves might be able to furniſh them with ſubſiſt- 
| ence. Itisa received maxim in our days, that it is 
neceſlary to limit the number of regular troops: now 
the Lacxdemonians were an army, maintained by 
the peaſants: it was proper therefore that this army 
thould be limited ; without this the freemen, who 


* In valour, diſcipline, and military exerciſes, 
TEN had 
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had all the advantages of ſociety, would increaſe 
beyond number, and the labourers be overloadet, 

The politics of the Greeks were particularly em- 
ployed in regulating the number of citizens. Plato 
in his republic fixes them at five thonſand and for- 
ty, and he would have them ſtop or encourage pros 
Pagation, as was moſt convenient, by honours, 
ſhame, and the advice of ' the old men ; he would 
even * regulate the number ot marriages, in ſuch 
a manner, that the republic might be recruned with- 
out being overcharged, | 

If the laws of a country, ſays Ariſtotle +, forbid 
the expoling of children, the number of thoſe 
brought forth ought to be limited. If they have 
more than the number preſcribed by law, he adviſes 
* to make the women milſcarry betore the fztus be 
tormed, 

The ſame author mentzons the infamous means 
made uſe of by the Cretans, to prevent their hav- 
Ing too great a number of children ; ,a precedent 
too 1ndecent tO repeat. - | 

There are places, ſays Ariſtotle || again, where 
the laws give baſtards the privilege of being citizens: 
but as ſoon as they have a ſufficient number of 
people, this privilege ceaſes. The ſavages of Ca- 
nada burn their priſoners, but when they have 
empty cottages to give them, they receive them into 
their nation. 

Sir William Petty, in his calculations, ſuppoſes 
that a man in England is worth what he would {cll 
for at Algiers +. 'Fhis can be true only with rel- 
pect toEngland, 'Fhere are countries where a man 
is worth nothing, there are others where he 15 
worth leſs than nothing, 


= * Republic, lib. 5. _ + Polit, lib. vii. 
| | cap. 16, | Wo | 
+ Ibid, | Polit, lib iii, cap. 3: 


+ Sixty pounds Sterling. CHAP: 
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CH A P. XVIIL 
of the flate and number of people before the Romans, 


JAY; Sicily, Afia minor, Gaul, and Germany, 
L were nearly in the fame ſtate as Greece, full 6f 
ſmall nations that abounded with inhabitants ; 
they had no need of laws to increaſe their num- 


þer. 


CHAP. XIX. 
Of the depopulation of the univerſe. 


LL theſe little republics were ſwallowed up in 
a large one, and the univerſe inſenſibly be- 
came depopulated : in order to be convinced of 
this, we need only conſider the ſtate of Italy and 
Greece, before and after the victories of the Ro- 
mans, | | 
« You will aſk me, ſays Livy *, where the Vol- 
&« ſci could find ſoldiers to ſupport the war, after 
* having been ſo often defeated ? There muſt have 
« been formerly an infinite number of people in 
* thoſe countries, which at preſent would be little 
#6 better than a deſert, were it not for a few ſoldi- 
*« ers and Roman ſlaves.” SEMEN | 
* 'The oracles have ceaſed, ſays Plutarch, becauſe 
* the places where they ſpoke are deſtroyed. At 
* preſent we can ſcarcely find in Greece three 
* thouſand men fit to bear arms.” 
** I ſhall not deſcribe, ſays Strabo 4, Epirus, 
and the adjacent places ; becauſe theſe countries 
are entirely deſerted. 'This depopulation, which. 
began long ago, ſtill continues ; ſo that the Ro- 
man ſoldiers incamp in the houſes they have a- 


* Lib, 6. F Lib, vii, pag. 496. - 
Vo, II, Q_ __ * bandoned.” 
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bandoned.” We find, the cauſe of this in Poly- 
bius, who ſays, that Paulus Zmilius, after his 
victory, deſtroyed threeſcore and ten cities of Epi- 


rus, and carried away an hundred and fifty thou- 
ſand ſlaves. 


CH A P. RX. 


That the Romans were under a neceſſity of making 
laws to encourage the propagation of the ſpecies, 


THE Romans, by deſtroying others, were them- 
ſelves deſtroyed : inceſſantly in action, in the 


heat of battle, and in the moſt violent attempts, 


they wore out like a weapon kept conſtantly in 
uſe. 


I ſhall not here ſpeak of the attention with which 


they applied themſclves to procure * citizens in the 


room of thoſe they loſt, of the affociations they 
entered into, the privileges they beſtowed, and of 
that immenſe nurſery of citizens their ſlaves. I 


ſhall mention what they did to recruit the number, 


not of their citizens, but of their men; and as they _ 
were the people in the world who knew beſt how to 


adapt their laws to their projects, an examination 


of what they did in this reſpect cannot be a matter 
of indifference. 


* A modern.author has treated of this in his ee 


derations on the cauſes of the riſe and declenſion of 
the Roman grandeur, 


VI 
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CHAP. XXL. 


of the laws of the Romans relating to the propagation 
| | of the ſpecies. | 


JH ancient laws of Rome endeavoured greatly 
L to incite the citizens to marriage. The ſenate 
and the people made frequent regulations on this 
ſubject, as Auguſtus ſays in his ſpeech related by 
Dio *. EN : dS 
Dionyſius Halycarnaflus + cannot believe, that 
after the death of three hundred and five of the Fa- 
bii, exterminated by the Veientes, there remained 
no more of this family but one ſingle child ; be+ 
cauſe the ancient law which obliged every citizen to 
marry, and to educate all his children, was þ {till in 
force. 

Independently of the laws, the cenſors had a par- 
ticular eye upon marriage, and according to the 
exigencies of the republic engaged them to it by þ 
ſhame and by puniſhments. | 
. Fhe corruption of manners that began to take 
- place, contributed vaſtly to diſguſt the citizens a- 
ory marriage, which was painful to thoſe who 

ad no taſte for the pleaſures of innocence. This 
is the purport of thatſpeech * which Metellus Nu- 
midicus, when he was the cenſor, made to the peo- 
ple: © If it was poſlible for us to do without wives, 
** we ſhould deliver ourſelves from this evil: bur 


* Lib. 56, iS WD: 6 
7 In the year of Rome 277, 
| | See what was done in this reſpeQ in T, Livius, 
lib. 45.; the Epitome of T. Livy, lib. 59.s Aulus 
 Gellivs, lib, x. cap. 6.; Valerius Maximus, lib. ii, 

"SOS | 
| *It i519 Aulus Gellius, lib. 1. cap. 6. 

Q 2 « as 
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*« as nature has ordained that we cannot live very 
* happily with them, nor ſubſiſt without them, 
* we ought to have more regard .to our own pre- 


* ſervation, than to tranfient gratifications,” . 


The corruption of manners deſtroyed the cenſor- 


ſhip, which was itſelf eſtablithed to deftroy the cor- 


ruption of manners : for when this corruption be- 


came general, the cenſor loſt his power *, 


Civil diſcords, triumvirates, and proſcriptions, 
weakened Rome more than any war fſhe had hither- 
to engaged in. 'They left but few citizens, and the 
greateſt part of them unmarried. 'To remedy this 
laſt- evil, Czſar and Auguſtus re-eſtabliſhed the 
cenſorſhip, and would even be + cenfors them 
ſelves. Czfar gave *t rewards to thoſe who had 
many children. All | women nnder forty-five 
years of age, who had neither huſband nor children 


were forbid to wear jewels, or to ride in litters; an 


excellent method thus to attack celibacy by the 


| power of vanity. 'The laws of Auguſtus < were 


more preſſing : he impoſed + new penalties on thoſe 
<ho wete riot married; and increaſed the rewards 
both of thoſe who were married and of thoſe who 
had children, Tacitus calls theſe Julian laws + ; 
to all appearance they were founded on the ancient 
regulations made by the ſenate, the people, and the 
cenſors. | 

The law of Anguſtus met with innumerable ob- 
ſtacles, and thirty-four years + after it had been 
made, the Roman knights infiſted on its being. abo- 


* See what I have ſaid in book 5. chap. 19. 
+ See Dio, lib. 43. and Xiphilinus in Auguſt.” 
+ Dio, lib. 43. Suetanius, life of Czfar, cap. 20. 


 Appiana lib. 2, of the civil war. 


| Euſebius in his chronicle, : 5 
$ Dio.lib. 54. . 4 In the year of Rome 736. 
-— Juhas rogationes, Anal. lib. 3. 

++ In the year of Rome 462. D7s, /ib. 56. 


liſhed. 
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liſhed, He placed on one fide thoſe who were 


married, and on the other thoſe who were not : 
theſe laſt appeared by far the greateſt number ; up- 
on which the citizens were aſtoniſhed and confound- 
ed. Auguſtus, with the gravity of the ancient cen- 
ſors, addrefled them in this manner *, i 
« While ſickneſs and war ſnatch away fo many 
© citizens, what muſt become of the city if marri- 
« ages are no longer contracted ? 'The city does 
« not conſiſt of houſes, of porticoes, of publick 
« places 3 men alone conſtitute a city. You do 
« not ſee men, like thoſe mentioned in fable, ari- 
« ſing out of the earth to take care of your affairs. 
©« Your celibacy is not owing to the detireof _ 
&« alone; every one of you have both table and be 
** companions. You only ſcek to enjoy your irre- 
« gularities undiſturbed. Do you here cite the ex- 
&« ample of the Veſtal virgins ? if you preſerve not 
& the laws of chaſtity, you ought to be puniſhed 
& like them, You are cqually bad citizens, whe» 
* ther your example has an influence on the reſt 
_*« of the world, or whether it be diſregarded. My 
* only view is the perpetuity of the republic. I 
* have increaſed the penalties of thoſe who have 
* diſobeyed ; and with reſpeC& to rewards, they are 
ſuch as I do not know whether virtue has ever 
* received greater, For leſs will a thouſand 
* men expole life itſelf ; and yet will not theſe 
** engage you to take a wife, and provide: fot 
& children ?” 0s Ns 
He made a law, which was called after his name 
Julia, and Papia Poppea from the names of thecon- 
ſuls + for part of that year, The greatneſs of the 
Evil appeared in their being elected : Dio * tells 


ce 


0] have abridged this ſpeech, which is of a tedious 
_ 3 It is to be found in Dio, lib. 56. 
-. T Marcus Papius Mutius, and Q. Poppzus Sabinus; 
Dis lib. 56: Fe Rs: | Elbia” 


us, 


_ cities of Italy. 
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us, that they were not married, anc that they had 
no children. 

This law of Auguſtus was properly a code of 
laws, and a ſyſtematic body of all the regulations 
that could be made on this ſubje&. The Julian * 
laws were 1corporated into it; and received a 
greater ſtrength. It was ſo extenſive in its uſe, and 
had an influence on ſo many things, that it form- 
ed the fineſt part of the civil law of the Ro- 
mans. 

We find + parts of it diſperſed in the precious 
fragments of Ulpian, in the laws of the Digeſt, 
collected from authors who wrote on the Papian 


I aws, in the hiſtorians and others who have cited 


them, in the 'Theodoftian code which aboliſhed 
them, and in the works of the fathers who have 
cenſured them, without doubt from a laudable zeal 
for the thihgs of the other life, but with very little 


| knowledge of the affairs of this. 


Theſe laws had many heads f, of which we know 
thirty-five, Burt to return to my fubje&t as ſpeedi- 
ly as poſſible, I ſhall begia with that head, which 
Aulus Gellius || informs us was the ſeventh, and 
which relates to the honours and rewards granted 
by that law. The Romans, who for the moſt part 
ſprung from the cities of the Latins, which were 
Lacedzmonian S colonies, and who had received a 
part of their laws even from thoſe cities +, had, 


* The 14th title of the fragments of Ulpian Ciftin- 
puiſhes very rightly between the Julian and the Pa- 
pian law. 
| + James Godfrey has made a colleRion of theſe. 

} The 35th is cited in the 19th law &. de ritu nu. 


 tiarum. | | 


| Lib, ii, cap. 15.  $ Dionyſ. Halycarnafſus. 
1 The deputies of Rome who were ſent to ſearch 
into the laws of Greece, went to Athens, and to the 


like 
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like the Lacedzmonians, ſuch veneration for old 
age, as to give it all honour and precedency. , 
When the republic wanted citizens, they granted 
to marriage, and to a number of children, the pri- 
vileges which had been given to age *. They grant- 
ed ſome to marriage alone, independently of the 
children which might ſpring from it : 'This was 
called the right of huſbands, "They gave others to 
| thoſe who had any children, and larger {till to thoſe 
who had three children. 'Thele three things muſt 
not be confounded. "Theſe laſt had thoſe privile- 
ges which married men conſtantly enjoyed, as for 
example, a particular place in the theatre + ; they 
had thoſe which could only be enjoyed by men who 
had children; and which none could deprive them 
of but thoſe who had a greater number, 

Theſe privileges were very extenſive, The mar- 
ried men who had the moſt children, were always 
preferred f, whether in the purſuit, or in the ex- 
erciſe of honours, "The conſul; who had the moſt 
numerous offspring, was the || firſt who received 
the faſces; he had his choice of the & provinces ; 
the ſenator who had moſt children, had his name 
wrote firſt in the catalogue of ſenators, and was 
the firſt in giving his opinion + in the ſenate, The 
might even ſtand ſooner than ordinary for an of- 
fice, becauſe every child gave a diſpenſation of a 
year +, If an inhabitant of Rome had three chil- 
dren, he was exempted from all troubleſome offi- 


* Aulus Gellius, lib. ii. cap. 15. 

7} Suetonius in Auguſto, cap. 44. | 

T Tacitus, lib, ii. Ut-numerus liberorum in candi- 
datis przpolleret, quod lex jubebat. 

| Avulus Gellius, lib. ii. cap. 1 Go 
 { Tacitus, annal. lib. 15, 

+ See law 6.:4 5. de decurion, 

t dee law 2, &, de minorb. 


CCS, 
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ces ®, The freeborn women who had three chil. 
dren, and the freed women who had four, paſſed 
+ out of that perpetual tutelage, in which they had 
been held + by the ancient laws of Rome. * 

As they had rewards, ſo they had alſo penal- 
ties |. Thoſe who were not married, could re- 
ceive no advantage from the will of any 'perſon that 
was not a near relation F; and thoſe who being 
married, had no children, could receive oniy 
half 4. 'The Romans, ſays Platarch +, marry to 
be heirs, and not to have them, 

The advantages which a man and his wife might 
receive from each other = by will, were limited by 
law. If they had children of each other, they 
might receive the whole ; if not, they could re- 
ceive only a tenth part of the ſucceſſion on the ac- 
count of marriage; and if they had children by a 
former marriage, as many tenths as thy had chil- 
dren. 

If a huſband abſented himſelf = from his wife on 
any other cauſe than the affairs of the republic, he 
could not inherit from her, 


* Law 1, and 2. f, de vacatione et excuſat. mune- 
rum. 

+ Fragm. of Ulpian, tit. 29. $ LÞ 

+} Plutarch, life of Numa. | 

{| See the fragments of Ulpian, tit. 14, 15, I6, 17, 
& 18, which compoſe one of the fineſt pieces of the 
ancient civil law of the Romans, 

$ Sozom. lib, i, cap. 9. they could receive from their 
relations. Fragm, of Ulpian, tit. 16. Y I. 

+ Sozom. lib. i, cap. 9. et leg. unic. cod. Theod, 
de infirm. penis coelib, et orbit. 

++ Moral works, of the. love. of rarkers towards 
their children, 

== See a more particular account of this 1n 2 
fragm, of Ulpian, tit. 15, et 16. | 

—_— Fragm, of Ulpian, tit. 16. 1. 


The 
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The law gave to a ſurviving huſband or wife two 
years * to marry again, and a year and a hair in 
caſe of a divorce, The fathers who would not ſut- 
fer their children to marry, or refuſed to give their 
daughters a portion, were obliged to do it by the 
magiſtrates Þ. EOS 

They were not allowed to betroth when the mar- 
riage was to be deferred for more than twoyearsf 3 
and as they could not marry a girl till the was 
twelve years old, they could not be betrothed to 
her till ſhe was ten, 'The laws would not {uffer 
them to trifle | to no purpoſe ; and, under a pre- 
tence of being betrothed, to enjoy the privileges of 
married men. | | - 

It was contrary to law, for a man of fixty to $ 
marry a woman'oft fifty, As they had given great 
privileges to married men, the law would noc 
ſuffer them to enter into uſeleſs marriages. For 
the ſame reaſon, the Calviſfian /enatuſcon/ultum de- 
clared the marriage of a woman of above fifty, 
with a man leſs than ſixty, to be + unequal : So 
that a woman of fifty years of age could not marry 


* Fragm. of Ulpian, tit. 14. It ſeems the firſt Ju- 
lian laws allowed three years : Speech of Auguſtus in 
Dio, lib. 56. Suetonius, life of Augultus, cap. 34. 
Other Julian laws granted bur one year : The Papian 
law gave two, Fragm, of Ulpian, tit. 14. Theſe 
laws were not agreeable to the people; Auguſtus 
therefore ſoftened or itrengthened them, as they were 
more or leſs diſpoſed to comply v it them. 

T This was the 35th head of the Papian law, Lep. 
19. f. de ritu nuptiarum. 

Þþ See Dio, lib, 5.4. anno 736, Suetonius in Octavio, 
cap. 34. 

| Dio, lib, 54, and in the ſame Dio, the ſpeech 
of Auguſtus, lib, 56. 

\ Fragm, of Ulpian, Lit. 16. and the 25th law, cod. 
de nuptiis. 

+ Fragm, of Ulpian, tit. 16. $ 5. 

Vos. 1: R without 
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without incurring the penalties of theſe laws, Tij- 
berius added * to the rigour of the Papian law, and 
prohibited men of ſixty from marrying women un- 
cer fifty ; ſo that a man of fixty could not-marry 
in any caſe whatſoever, without incurring the pe- 
nalty, But Claudius abrogated + this law made un. 
der 'Tiberius, 

All theſe regulations were more canformable to 
the climate of Italy, than to: that of the North, 
where a man of ſixty years of age has ſtill a confi- 
derable degree of ſtrength ; and where women of 
fifty are not always paſt pempulloomin 0 

That they might not be unneceſlarily limited in 
the choice they were to make, Auguſtus permitted 
all the free-born citizens who were not ſenators 7, 
ro marry freed-women ||. 'The Papian { law for- 
bade the ſenators marrying freed-women, or thoſe 
who had been brought up to the ſtage ; and from 
the time of | Ulpian, free- born perions were for- 
bid to marry women who had led a diſorderly lite, 
who had played in the theatre, or who had been 
condemned by a public ſentence. This muſt have 
been eſtabliſhed by a decree of the ſenate. During | 
the time of the republic they had never made laws 
like theſe, becauſe the cenſors corrected this kind 
. of diſorders as ſoon as they aroſe, or elſe prevented 

their riſing. | | 

Conſtantine + made a law, in which he compre- 
hended in the prohibition of the Papian law, not 


* See Snetonius in Claudio, cap. 23. 
| + See Suetonius, life of Claudius, cap. 23. and the 
fragm. of Ulpian, tit. 16. { 3+ | 
+ Dio, 1. 54. fragm. of Ulpian, tit, 13. 
| Auguiſtus's ſpeech in Dio, hb, 56. 
d Fragm, of Ulpian, cap, 13, and the 44th law f, 
de ritu nuptiarum, | | 
+ Fragm. of Ulpian, tit, 13, t 16. 
++ Sec law 1. in cod, de natur, 116, 


only 
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only the ſenators, but even thoſe who had a confi- 
derable rank in the ſtate, without mentioning per- 
ſons in an inferiour ſtation : 'This conſtituted the 
law of thoſe times. "Theſe marriages were there- 
fore no longer forbidden, but to the free-born 
comprehended in the law of Conſtantine, Juſti- 
nian * however abrogated the law of Conſtantine, 
and permitted all ſorts of perſons to contract theſe 
marriages: And by this means we have acquired 
ſo faral a liberty. | 

It is evident, that the penalties inflicted on thoſe 
who married contrary to the prohibition of the law, 
were the ſame as thoſe inflicted on perſons who did 
not marry. Theſe marriages did not give them any 
civil advantage +; and the dowery { was confiſcat- 
ed || after the death of the wife. 

Auguſtus having adjudged the ſucceſſion and le- 
eacies of thoſe whom theſe laws had declared inca- 
pable to the public treaſury $, they had the appear - 
ance rather of fiſcal, than of -political and civil 
laws. The diſguſt they had already conceived at a 
burthen which appeared too heavy, was increaſed 
by their ſeeing themſelves a continual prey to the 
avidity of the treaſury, Oa this account, it became 
neceflary under Tiberius, that + theſe laws ſhould 


be ſoftened, that Nero ſhould leſſen the rewards gi- _ 


ven out of the treaſury to the ++ informers, that 


* Novel. 177. | 

t Law 37. #, de operib, libertoram, $ 7, fragm, 
of Ulpian, tit. 16. 2. Co 

1 Fragm, of Ulpian, tit. 16.4% 2, 

| See book xxvi. chap. 13. 
| \ Except in certain caſes, See the fragm of Ulpian, 
tit 18, and the only law in cod, de caduc. tollend. 

+ Relatum de moderanda Papia Poppza. Tacit, 
annal, lib, ini. page 117. . 
_ + Hereduced them to the ſourth part. Suetonius 
in Nerone, cap, 10. os 


3: * Trajan 


. 
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Trajan ſhould * put a ſtop to their plundering, that 
Severus + ſhould alſo moderate theſe laws, and 
that the civilians ſhould conſider them as odjous, 
and in all their decifions deviate from the Kteral 
Tigour. | 

Befides, the Emperours cnervated + theſe 
laws, by the privileges they gave, of the rights 
of huſbands, of children, and of . three chil- 
aren, They did more than this, they gave | par- 
ticular perſons a diſpenſation from the penalties of 
theſe laws. But regulations eſtabliſhed for the pub- 
lic utility, ſeemed incapable of admitting an allevia- 
tion, | 

It was highly reaſonable, that they ſhould grant 
the rights of children to the Veſtals 5, whom reli- 
gion retained in a neceſſary virginity : They gave 
in the ſame manner the privilege of + married men 
to ſoldiers, becauſe they could not marry. It was 
cuſtomary to exempt the Emperours from the con- 
ſtraint of certain civil laws, T1 hus Auguſtus was 


* See Pliny's panegyric. 

+ Severus extended even to twenty five years ſcr 
the males, and to twenty for the ſemales, the time 
fixed by the Papian law, as we ſee by comparing th* 
fragment of Ulpian, tit, 16, with what Tertullian 
Jays, apol, cap. 4. 

+ P. Scipio, the cenſor, complains, in his ſpeech 
to the people, of the abuſes which were already intro- 
duced, that they received the ſame privileges for a- 
dopted as for natural children, aulus Gellius, lib. v. 
ap. 19. ; | | 

j See the 41ſt law de ritu nuptiarum,. 

$ Avuguſtns, in the Papian'law, gave them the pri- 
vilege of mothers. See Dio, lib, 56, Numa had given 
them the ancient privilege of women who had three 
children, that is, of having no guardian, P/utarch, 
life of Numa.” es 


þ This was granted them by Claudius, Dio, lib, 60. 


ſrecd . 
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freed from the conſtraint of the law which limited 
the power of * enfranchiſing, and of that which 
{-t bounds to the right of + bequeathing by teſta- 
ment, Theſe were only particular caſes : But at 
laſt diſpenfations were given without diſcretion, 
and the rule itſelf became no more than an excep- 
tion. | 

The ſes of philoſophers had already introduced 
in the empire a diſpoſition that eſtranged them from 
buſineſs ; a diſpoſition which could not gain ground 
in the time of the Þ republic, when every body was 
employed in the arts of war and peace, From 
hence aroſe an -idea of perfection, as connected 
with a life of ſpeculation; from hence an eſtrange- 
ment from the cares and embarraſlinents of a fami- 
Iv, The Chriſtian religion coming after this phi- 
Joſophy, fixed, if I may make uſe of the expreſſion, 
the ideas which that had only prepared, | 

Chriſtianity ſtamped its character on juriſpru- 
dence; for empire has always a connection with 
the prieſthood. This is viſible from the Theodo- 
tian code, which is only a colleCtion of the decrees 
of the Chriſtian emperours. | 

A panegyriſt || of Conſtantine fays to that Em- 
perour, © Your laws were made only to correct 
** vice, and to regulate manners; you have ſtrip- 
** ped the ancient laws of that artifice, which ſeem- 
** ed to have no other aim than to lay ſnares for 
© ſimplicity.” | 

it is certain, that the alterations made by Con- 
ftantine took their riſe, either from ſenti:aents re- 
lating to the eſtabliſhment of Chriſtianity, or from 
ideas conceived of its perfection. From the firſt, 


* Leg. apud enum ff. de manumiffionib, 6 1. 
} Dio, lib. 55, 


| 7 See in Cicero's offices, his ſentiments on this ſpi- 
zit of ſpeculation. 


| Nazarius n Panegyrico Contlantini, anno 327, 
proceeded 
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47 qu thoſe laws which gave ſuch authority to 
iſhops, and which have been the foundation of the 
eccleſiaſtical juriſdiction : From hence thoſe laws 
which weakened paternal authority *, by depriving 
the tather of his property in the poſſeſlions of his 
children. To extend a new religion, they were 0- 
bliged to take away the dependence of children, 
who are always leaſt attached to what is already e- 
{tabliſhed. | 

— The laws made with a view to Chriſtian perfec- 
tion, were more particularly thoſe by which the + 
penalties of the Papian laws were aboliſhed ; thoſe 
who were not married, were equally exempted from 
them, with thoſe who, being married, had no chil- 
dren. 

«© 'Theſe laws were eſtabliſhed, ſays an eccleſuaſtic 
* t hiſtorian, as if the multiplication of the human 
* ſpecies was an eftcCt of our care; inſtead of be- 
« ing ſenſible that the number is increaſed or dimi- 
«© niſthed, according to the order of providence.” 

Principles of religion have had an cxtraordinary 
influence on the propagation of the human ſpecies, 
vHometimes they have promoted it, as amongſt the 
| Jews, the Mahometans, the Gauls, and the Chi- 
neſe ; at others, they have put a damp to it, as was 
the caſe of the Romans upon their converſion to 
Chriſtianity, 

They every where inceſſantly preached up con- 
tinency; a virtue the more perfect, becauſe in its 
own nature it can be practiſed but by very few. 

Conſtantine had not taken away the decimal laws, 
which granted a greater extent to the donations be- 


* See Jaw 1, 2, 3. in the Theodoſian code, de bor 
maternis maternique generis, etc. and the only Jaw 1 
the ſame code de bonis qua filits ſamil. acquiruntur. _ 

+ Leg, unic, cod, Theod, de infirm. pen. chi, ct 
"-arhirs | 
% . SOZOMenus, 'P. 27. 

tween 
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rween man and wife in proportion to the number 
of their children: 'Theodofius the younger * abro- 
gated even theſe laws, | 

Juſtinian declared all thoſe marriages Þ valid, 
which had been prohibited by the Papian laws. 
Theſe laws required people to marry again : Juſtt- 
nian granted þ privileges to thoſe who did not mar- 

again. 

By the ancient laws, the natural right which e- 
very one had to marry, and beget children, could 
not be taken away. Thus when they received a 
| legacy on condition of not marrying, or when a 
patron made his SF freed-man ſwear, that he would 
neither marry nor beget children, the Papian law 
annulled both the 4 condition and the oath. 'The 
clauſes, on continuing in widowhood eſtabliſhed a- 
mongſt us, contradict the ancient law, and deſcend 
from the conſtitutions of the Emperours, founded 
on ideas of perfection, | 
There is no law that contains an expreſs abroga- 
tion of the privileges and honours which the Ro- 
mans had granted to marriages, and to a number 
of children. But where celibacy had the pre-emi- 
nence, marriage could not be held in honour; and 
fince they could oblige the officers of the public re- 
venue to renounce ſo many advantages by the abo- 
lition of the penalties, it is eaſy to perceive that 
with yet greater eaſe they might put a ſtop to the 
rewards, | 

The ſame ſpiritual reaſon which had permitted 
cclibacy, ſoon impoſed it even as neceflary. God 
torbid that I ſhould here ſpeak againſt celibacy, as 


* Leg. 2. et 3. cod. Theod. de jur, liber. 
} Leg. Sancimus, code de nuptiis. 

| Novell, 127, cap. 3. Novell, 118. cap. 5. 
| Leg. 54. de condit. et demonſt, 
\ Leg. 5.4 4. de jure patronatus, 

+ Paul in his ſentences, lib, iii, tit, 4, $ 15 


adopted 


yp —_—__—_—_— - 
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_ adopted by religion : But who can be ſilent when 
this is built on libertiniſm ; when the two ſexes cor- 
rupting each other, even by the natural ſenſations 
themſelves, fly from an union which ought to 
make them better, to live in that which always ren« 
ders them worſe ? 

It is a rule drawn from nature, that the more 
the number of marriages is diminiſhed, the more 
corrupt are thoſe who have entered into that ſtate : 
The fewer married men, the leſs fidelity is there in 
marriage ; as when there are more thieves, there 
are more theits, 


CHAP. XXIL 
Of the expoſing of children. 


PHE Roman policy was very good in reſpect to 
the cxpoling of children. Romulus, lays Dio- 
nyſius Halicarnafſus *, laid the citizens under an 
obligation to educate all their male children, and 
the eldeſt of their daughters. If the intants were 
deformed and monſtrous, he permitted the expo- 
ling them, after having ſhewn them to five of their 
neareſt neighbours. | 

Romulus did not ſuffer + them to kill any infant. 
_ under three years old: By this means he recon- 
ciled the law which gave to fathers the right over 
their children of life and death, with that which 
prohibited their being expoled, 

We find alſo in Dionyſus Halicarnaſſus * that the 
law which obliged the citizens to marry, and to c- 
ducate all their children, was in force 1n the 277m 
| year of Rome : We ſee that cuſtom had reſtrained 


'* Antiquities of Rome, lib. 2, 
+ Ibid, 
+ Lid. 9g, 
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the law of Romulus, which permitted them tor ex- 
poſe their younger daughters. 

' We have no knowledge of what the law of the 
twelve tables (made in the year of Rome 3o1) ap- 
pointed with reſpect to the expoſing of children, 
except from a paffage of Cicero *, who ſpeaking of 
the office of tribune of the people, ſays, that ſoon 
after its birth, like the monſtrous infant of the law 
of the rwelve tables, it was ſtifled : The infant that 
was not monſtrous was therefore preſerved, and the 
Jaw of the twelve tables made no alteration in the 

receding inſtitutions. 

« The Germans, ſays Tacitus +4, never expoſe 
«their children ; amongſt them the beſt manners 
« have more force, than in other places the beſt 
« laws.” The Romans had therefore laws againſt 
this cuſtom, and yet they did not follow them. 
We find not any f Roman law, that permitted the 
expoſing of children : 'This was, without doubt, an 
abuſe introduced towards the decline of the repub- 
lic, when luxury robbed them of their freedom, 
when wealth divided was called poverty, when the 
father believed that all was loſt which was given to 
his family, and when this family was diſtin&t from 
his property. 


CH A P, XXIII 
Of the flate of the univerſe after the deftrufion of the 


Romans. 


"PHE regulations made by the Romans to increaſe 
the number of their citizens, had their effect, 


* Lib. 3. de legib, 
+ De morib, German. | 
| There is not any title on this ſubje& in the Di- 


gelt; the title of the code ſays nothing of it, no more 
than the Novels, 


VoL.Il, S while 
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while the republic, in the full vigour of its conſti- 
tution, had nothing to repair but the loſſes they 
ſuſtained by their courage, by their intrepidity, 
their firmneſs, their love of glory, and of yirtue, 
But ſoon the wiſeſt laws could not re-eſtabliſh 
what a dying republic, what a general anarchy, 
what a military government, what a rigid empire, 
what a proud deſpotic power, what a feeble mo- 
narchy, what a ſtupid, weak, and ſuperſtitious 
court had ſucceſlively pulled dawn, It might in- 
deed be ſaid, that they conquered the world only to 
weaken it, and to deliver it up defenceleſs to bar- 
barians, The Gothic nations, the Getes, the Sa- 
racens, and Tartars, by turns, harrafled them: 
Soon the barbarians had none to deſtroy but barba- 
rians. 'Thus, in fabulous times, after the inunda- 
tions and the deluge, there aroſe out of the earth. 
armed men, who exterminated one another, 


CH A P, XXIV. 


The changes which happened in Furope, with regard 
to the number ef the inhabitants. 


N the ſtate Europe was in, one would not ima- 
* gine it poſſible for it to be retrieved ; —_— 
when under Charlemagne it formed only one va 
empire, But, by the nature of government at that 
time, it became divided into an infinite number of 
petty ſovereignties ; and as the lord or ſovereign 
who reſided in his village, or city, was neither 
great, rich, powerful, nor even ſafe, but by the 
number of his ſubje&s; every one employed him- 
felf with a ſingular attention to make his little coun- 
_ try flouriſh, This ſucceeded in ſuch a manner, 
that notwithſtanding the irregularities of govern- 
ment, the want of that knowledge which has ſince 
been acquired in commerce, and the numerous 


wars and diſorders inceflantly ariſing, moit "Viea 
- ; 
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tries of Europe were better peopled in thoſe days, 
than they are even at preſent. . 

| have not time to treat fully of this ſubje&. But 
I ſhall cice the prodigious armies engaged in the 
cruſades, compoſed of men of all countries. Puf- 
fendorf * ſays, that in the reign of Charles IX. 
there were in France twenty millions of men, | 

It is the perpetual reunion of many little ſtates 
- that has produced this diminutivn. Formerly every 

village 4 4 France' was a capital ; there is at preſenx 
only one large one : . Every part of the ſtate was a 
centre of power ; at preſent, all has a relation to 


one centre; and this centre 1s, in ſome meaſure, 
the ſtate itſelf, TD | | 
CH AP. XXV. 
The ſame ſubje& continued. 

FUROPE, it is true, has, for theſe two ages paſt, 

greatly increaſed its navigation : "This has both 
procured and deprived it of inhabitants. Holland 
ſends every year a great number of mariners to the 
Indies ; of whom not above two thirds return; the 
reſt either periſh or ſettle in the Indies. The ſame 
thing muſt happen to every other nation engaged 
10 that trade, | | 
Ve muſt not judge of Europe as of a particular 
ſtate engaged alone in an extenſive navigation. 
This ſtate would increaſe in people, becauſe all the 
neighbouring nations would endeavour to have a 
ſnare in this commerce ; and mariners would arrive 
from all parts. Europe ſeparated from the reſt of 
the world by religion +, by vaſt ſeas, and deſerts, 
cannot be repaired in this manner, 


* Introdution to the hiſtory of Europe, cap. 5. of 
France. | 


oof Mahometan countries ſurround it almoſt on every 
ide, | | 


S 2 CHAP. 
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CH AP. XxXVI. 
_ Conſequences. 


” PROM all this we may conclude, that Europe is 

at preſent in a condition to require laws to be 
made in favour of the propagation of the human 
fpecies. The politics of the ancient Greeks inceſ- 
fantly complain of the inconveniencies that attend 
a republic from the exceſſive number of citizens ; 
| but the politics of this age call upon us to take pro- 
per means to increaſe ours. 


CH A P. XXVII. 


| Of the law made in France to encourage the propage- 
tion of the ſpecies. 


_ 


OUIS XIV. ' appointed * particular penſions to 

thoſe who had ten children, and much larger 
to thoſe who had twelve, But it is not ſufficient 
+ to reward prodigies. In order to communicate a 
general ſpirit which leads to the propagation of the 
ſpecies, it is neceſſary for us to eſtabliſh, like the 
| Romans, general rewards, or general penalties. 


| — ——— ———— —O——— 


CH AP. XXVII.L 
' By what means we may remedy a depopulation. 


WW HEN a ſtate is depopulated by particular ac- 

cidents, by wars, peſtilence, or famine, there 

_ are ſtill reſources left. 'Fhe men who remain may 
_ preſerve the ſpirit of induſtry ; they may ſeek to re- 


* The edict of 1666, in favour of marriages. . 
pai 
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"air their misfortune: and calamity itſelf may make 
them become more induſtrious, "The evil 1s almoſt 
curable, when the depopulation is prepared be-: 
forehand by interiour vice and a bad government, 
When this is the caſe, men periſh with an inſenſible 
and habitual ſickneſs : Born in miſery and languith- 
ing weakneſs, in violence, or under the influence 
of a wicked adminiſtration, they ſee themſelves de- 
ſtroyed, and frequently without perceiving the 
cauſe of their deſtruttion. Of this we have a me- 
lancholy proof, in the countries deſfolated by de- 
ſpotic power, or by the exceflive advantages of the 
clergy over the laity, | 

-In vain ſhall we wait for the ſiiccour of children 
yet unborn, to re-eſtabliſh a ſtate thus depopulat- 
ed, There is not time for this; men in their foli- 
tude are without courage or induſtry, With land 
ſufficient to nouriſh a people, they have ſcarcely 
enough to nouriſh a family. 'The common people 
have not even a property in the miferies of the 
country, that 'is, in the fallows with which it a- 
bounds. T he clergy, the prince, the cities, the 
- great men, and ſome of the principal citizens, in- 
ſenſibly become proprietors of all the land, which 
lies uncultivated : The families who are ruined 
boy left their fields; and the labouring man is de- 
tute, 

In this fituation they ſhould take the ſame mea- 
ſures throughout the whole extent of the empire, 
which the Romans took in a part of theirs : 'They 
ſhould practiſe in their diſtreſs, what theſe obſerv- 
ed in the midſt of plenty ; that is, they ſhould di- 
{tribute land to all the families who are in want, 
and procure them the materials for clearing and 
cultivating it, This diſtribution ought to be 
continued as long as there is a man to receive it ; 
and in ſuch a manner, as not to loſe a moment, 
that can be induſtriouſly employcd. 


CHAP, 
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CH-A-P:XXIX. 
Of. hoſpitals, 


A Man is not poor becauſe he has nothing, but 
becauſe he does not work. 'The man who 
without any degree of wealth has an employmen;, 
1s as much at his caſe as he who without labour has 
an income of an hundred crowns a-year. He who 
has no ſubſtance, and yet has a trade, is not poor- 
er than he who poſleſling ten acres of land, is ob- 
liged to cultivate it for his ſubſiſtence. "The me- 
chanic who gives his art as an inheritance to his 
children, has left them a fortune which is multi- 
plied in proportion to their number. It is not fo 
with him, who having ten acres of land divides it 
amongſt his children, 
ln trading countries, where many men have no 
other ſubſiſtence but from the arts, the ſtate is fre- 
quently obliged to ſupply the neceſſities of the aged, 
the fick, and the orphan. A well-regulated go- 
vernment draws this ſupport from the arts them- 
ſelves. It gives to ſome ſuch employment as they 
are capable of performing ; others are taught to 
work, and this teaching of itſelf becomes an em+ 
ployment, 
Thoſe alms which are given to a naked man 1n 
the ſtreets, do not fulfill the obligations of the 
ſtate, which owes to every citizen a certain ſubfiſt- 
ence, a proper nouriſhment, convenient cloathing, 
and a kind of life not incompatible with health. 
Aurengzebe * being aſked why he did not build 
| hoſpitals, ſaid, ** I will make my empire {o rich, 
| *« that there ſhall be no need of hoſpitals.” He 


* See Sir John Chardin's travels through Perſia, 
vol. 8, | 
ovght 
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ought to have ſaid, I will begin by rendering my 
empire rich, and then I will build hoſpitals. 

The riches of a ſtate ſuppoſe great induſtry, A- 
midſt the numerous branches of trade, it js impoſ- 
fible but ſome muſt ſuffer ; and conſequently the 
mechanics muſt be in a momentary neceſlity. 

Whenever this happens, the ſtate is obliged to 
lend them a ready aſſiſtance; whether it be to pre- 
vent the ſufferings of the people, or to avoid a re- 
bellion. In this caſe hoſpitals, or ſome equivalent 
regulations, are neceflary to prevent this miſery, _ 

But when the nation is poor, private poverty 
ſprings from the general calamity ; and is, if I may 
{o expreſs myſelf, the general calamity itſelf, All 
the hoſpirals in the world cannot cure this private 
poverty : On the contrary, the ſpirit of indolence 
which it conſtantly inſpires, increaſes the general, 
and conſequently the private milecry. | 

Henry VIII. * reſolving to reform the church of 
England, ruined the Monks, of themſclves a lazy 
ſet of people that encouraged lazineſs in others : 
Becauſe, as they praQtiſed hoſpitality, an infinite 
number of idle perſons, gentlemen and citizens, 
ſpent their lives in running from convent to con- 
vent, He demoliſhed even the hoſpitals in which 
the Jower people found ſubſiſtence, as the gentle- 
men did theirs in the monaſteries. Since theſe 
changes, the ſpirit of trade and induſtry has been 
eſtabliſhed in England, G 

At Rome, the hoſpitals place every one at his 
eaſe, except thoſe who labour, excepe thoſe who 
are induſtrious, except thoſe who have land, ex+ 
cept thoſe who are engaged in trade, 

I have obſerved, that wealthy nations have need 
of hoſpitals, becauſe fortune ſubje&s them to a 
thouſand accidents : But it is plain, that tranſient 
alliſtances are much beter than perpetual founda- 
ons, The evil is momentary; it is neceſſary there- 


* See Burnet's hiſt of the reformation, 
fore, 
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fore, that the ſuccour ſhould be of the ſame na- 


ture, and that it be applied to particular acci- 
dents, | 


FE Rf RR, OR SR SE Rf 
B-O O'K-- XXIV; 


Of Laws as relative to Religion, .conſidered 
in it{elf, and in its DoErines. 


CHAT. 

Of religion in general, 

A? amid{t ſeveral degrees of darkneſs we may 

# > form a judgment of thoſe which are the leaſt 

thick, and among precipices, which are the leaſt 

| deep; ſo we may ſearch among falſe religions for 

thoſe that are moſt conformable to the welfare of 

ſociety ; for thoſe, which, though they have not 

the effect of leading men to the felicity of another 

= may contribute moſt to their happineſs in 
this, 

I ſhall examine therefore the ſeveral religions of 
the world in relation only to the good they pro- 
duce jn civil ſociety ; whether I ſpeak of that which 
has irs root in heaven, or of thoſe which ſpring 
from the earth, ; 

As in this work I am not a divine, but a polit- 
cal writer, 1 may here advance things which are no 
otherwiſe true, than as they correſpond with a 
worldly manner of thinking, not as conſidered in 
their relation to truths of a more ſublime na» 
ture. | 

A perſon of the leaſt degree of impartiality muſt 
ſee that I have never pretended to make the inter- 
elts of religion ſubmit to thole of a political nature, 
but rather to unite them : Now, in order to unite, 
it is neceſſary that we ſhould know them, 


The 
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The Chriſtian religion, which ordains that men 
ſhould love each other, would without doubt have 
every nation bleſt with the beſt civil, the beſt poli- 
tical laws ; becauſe theſe, next to this religion, 
are the greateſt good that men can give and re- 
ceive. 


CHAP. I 
A paradox of Mr. Bayle's. 


\ FR. * Bayle has pretended to prove, that it is 
better to be an atheiſt than an idolater that is, 
it is leſs dangerous to have no religion at all, than a 
bad one. ** I had rather, ſaid he, it ſhould be ſaid 
« of me, that I had no exiſtence, than thatI ama 
« villain.” This is only -a fophiſm, founded on 
this, that it is of no importance to the human race 
to believe that a certain man exiſts ; whereas it is 
extremely uſeful for them to believe the exiſtence 
ofa God; From the idea of his non-exiſtence, im- 
mediately follows that of our independence ; or, if 
we cannot conceive this idea, that of diſobedience, 
To ſay that religion is not a reſtraining motive, be- 
cauſe it does not always reſtrain, is equally abfurd 
- as to ſay that the civil laws are not a reſtraining 
motive, It is a falſe way of reaſoning againſt reli- 
gion, to colle&t in a large work a long detail of the 
evils it has produced, if we do not give at the ſame 
time an enumeration of the advantages which have 
flowed from it. Were I to relate all the evils that 
have ariſen in the world from civil laws, from mo- 
narchy, and from republican government, I might 
tell of frightful things. Was it of no advantage for 
| Iubje&s to have religion, it would ſtill be of ſome 
if princes had it, and if they whitened with foam 
the only rein which can reſtrain thoſe who fear not 


* Thoughts on the comer. 
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human laws. A prince who loves and fears religi- 
on, is a lion, who ſtoops to the hand that ſtrokes, 
or to the voice that appeaſes him. He who fear 
and hates religion, 1s like the ſavage beaſt, that 
growls and bires the chain which prevents his 
flying on the paſſenger, He who has no religion 
at all, is that terrible anxmal who perceives his liber- 
ty only when he tears in pieces, and.when he de- 
vours. | | 
'The queſtion is not to know, whether it would 
be better that a certain man, or a certain people 
had no religion, than to abuſe what they have ; 
but to know which ts the leaſt evil, that religion be 
ſometimes abuſed, or that there be no ſuch reſtraint 
as religion on mankind. 
To diminiſh the horror of atheiſm, they lay too 
much to rhe charge of idolatry, Ir is far from be- 
ing true, that when the ancients raifed altars to a 
particular vice, they intended to fhew that they 
Joved the vice ; this ſignified, on the contrary, that 
they hated it. When the Lacedzmonians erected 
a temple to Fear, it was not to ſhew that this war- 
like nation defired that he would in the midſt of 
battle poſſeſs the hearts of the Lacedemonians. 
They had deities to whom they prayed not to 1n- 
ſpire them with guilt ; and others whom they be- 
ſought to ſhield them from it. 


CHAP. IL. 


That a moderate government is moſt agreeable to the 
Chriſtian religion, and a deſpotic government to the 
Mahometan. | 


HE Chriſtian religion is a ftranger to mere deſ- 

potic power, The mildneſs ſo frequently re- 

commended in the goſpel, is incompatible with the 

 deſpotic rage with which a prince puniſhes his ſub- 

jects, and exerciſes himſelf in cruelty. A 
| | 
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As this religion forbids the plurality of wives, its 
rinces are leis confined, leſs concealed from their 
ſubje&s, and conſequently have more humanity ; 
they are more diſpoſed to be direfted by laws, and 
more capable ot perceiving that they cannat do 
whatever they pleaſe. | 
While the Mahometan princes inceſſantly give or 
receive death, the religion of the Chriſtians renders 
their princes leſs timid, and conſequently leſs cruel. 
The priace confides in his ſubjects, and the ſub- 
jets in the prince. How admirable the religion, 
which, while it ſeems only to have in view the 
felicity of the other life, conſtitutes the happineſs 
of this |! 

{t is the Chriſtian religion, that, in ſpite of the 
extent of the empire, and the influence of the cli- 
mate, has hindered deſpotic power from being e- 
ſtabliſhed in A:thiopia, and has carried into the 
heart of Africa the manners and laws of Europe. 

'The heir to the empire of Athiopia enjoys a 
principality, and gives to other ſubjetts an example. 
of love and obedience. Nor far from thence may 
be ſeen the Mahometan ſhutting up the children of 
the king ® of Sennar ; at whoſe death the council 
ſends to murder them, in favour of the prince who 
mounts the throne, | 

Let us ſet before our eyes, on the one hand, the 
continual maflacrcs of the kings and generals of the 
Greeks and Romans; and on the other, the de- 
ſtruction of people and cities by thoſe famous con- 
querors Timur Beg and Jenghiz Khan, who ravaged * 
Aſia; and we ſhall ſee that we owe to Chriſtianity, 
m government a certain political law, and in war a 
certain law of nations, benefits which human na- 
ture can never ſufficiently acknowledge. 

It is owing to this law of nations, that amongſt 


* Deſcription of Fthiopia by M. Ponce, a phyſician. 
Collefion of edifying letters. ; 
T 
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us victory leaves theſe great adyantages to the con- 
quered, life, liberty, laws, wealth, and always re- 
ligion when the conqueror is not blind to his own 
intereſt, 

We may truly ſay, that the people of Europe are 
Not at preſent more diſunited than the people and 
the armies, or even the armies amongſt themſelves, 
were under the Roman empire, when it was become 
a deſpotic and military government. On the one 
hand, the armies engaged in war againſt each 0- 
ther ; and, on the other, they pillaged the citics, 
and divided or confiſcated the lands. 


CHAP. Iv. 
Conſequences from the charafter of the Chriſtian reli- 
ang. gion, and that of the Mahometan. 


Pom the characters of the Chriſtian and Maho- 
" metan religions we ought, without any further 
examination, to embrace the one, and rejcCt the 0- 
ther : for it is much eaſicr to prove that religion 
ought to humanize the manners. of men, than that 
any particular religion is true. . 
It is a misfortune to human nature, when rel:- 
gion Is given by a conqueror. The Mahometan re- 
ligion, which ſpeaks only by the ſword, a&ts till 
upon men with that deſtruCtive ſpirit with which 1t 
was founded. ; 
The hiſtory of Sabaco + one of the paſtoral kings 
of Egypt, is very extraordinary. The tutelar god 
| of Thebes appearing to him in a dream, ordered 
him to put to death all the prieſts of Egypt. He 
judged that the gods were diſpleaſed at his being on 
the throne, ſince they ordered him to commit an 
ation contrary to their ordinary pleaſure ; and 
therefore he retired into Aithiopia. 


+ See Diodorus, lib, 2. 


CHAP. 
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GH 4A: EF; V. 


That the Catholic religion is moſt agreeable fo a mo- 
narchy, and the Proteſtant to a republic. 


Wen a religion is introduced and fixed in a 
ſtate, it is commonly ſuch as is molt ſuitable 
to the plan of government there eſtablithed : for 
thoſe who receive it, and thoſe who are the cauſe 
of its being received, have ſcarcely any other idea 
of policy than that of the ſtate in which they were 
born, 

When the Chriſtian religion, two centuries ago, 
became unhappily divided into Catholic and Pro- 
teſtant, the people of the north embraced the Pro- 
teſtant, and thoſe of the ſouth adhered 1till to the 
Catholic, 

'The reaſon 1s plain : the people of the north 
kave, and wiil for ever have, a ſpirit of liberty and 
mdependence, which the people of the ſouth have 
not ; and therefore a religion which has no viſible 


head, 1s more agreeable to the independency of the 


climate than that which has one. 

In the countries themſelves, where the Proteſtant 
religion became eſtablithed, the revolutions were 
made purſuant to the ſeveral plans of political go- 
vernment, Luther having great princes on his fide, 
would never have been able to make them reliſh an 
ecclefiaſtic authority that had no exterior pre-emi- 
nence ; while Calvin, having to do with people who 
lived under republican governments, or with ob- 
ſcure citizens and monarchies, might very well a- 
void eſtabliſhing dignities and pre-eminence. 

Each of theſe two religions was believed to be the 
moſt perfect ; the Calyiniſt judging his moſt con- 

| formable 
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formable to what Chriſt had ſaid, and the Luthe. 
ran to what the apoſtles had prattiſed, _ 


CHAF., VE. 
Another of Mr. Bayle's paradoxes. 


\ R. Bayle, after having abuſed all religions, en- 
deavours to fully Chriſtianity : he boldly af- 
{erts, that true Chrittians cannot form a govern- 
ment of any duration, Why not ? Citizens of this 
Jort being infinitely enlighten-d with reſpect to the 
various duties of life, and having the warmeſt zeal 
to fulfil them, muſt be perfectly ſfenfible of the 
719hts of natural defence. The more they beieve 
themſelves indebted to religion, the more they 
would think due to their country. The princt- 
ples of Chriſtianity deeply engraved on the heart, 
would be infinitely more powerful than the falle 
honour of monarchies, than the humane virtues of 
republics, or the ſervile fear of deſporic (tates. 

It is aſtoniſhing, that this great man ſhould not 
be able to diſtinguiſh between the orders for the e- 
ſtabliſhment of Chriſtianity, and Chriſtianity itfelt; 
and that he ſhould be liable to be charged with not 
knowing the ſpirit of his own religion. When the 
legiſlator, inſtead of laws, has given counſels, this 
is becauſe he knew, that if theſe counſels were or- 
dained as laws, they would be contrary to the ſpirit 
of the laws themſelves. _ DES 


CH AP. VI. 
Of the laws of perfeAion in relizion. 


Uman laws made to dire& the will, ought to 

EL oive precepts, and not counſels ; religion made 
to influence the heart, ought to give many countels, 
and tew-precepts. 


When, 
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When, for inſtance, it gives rules not for what 


is good, but for what is better ; not to direct to, 


what is right, but to what is perfect ; it 1s expedt- 
ent, that theſe ſhould be counſels, and not laws : 
for perfe&tion can have no relation to the univerſa- 
lity of men or things. Betides, if theſe were laws, 
there would be a neceffity for an infinite number of 
others to make people obſerve the firſt, Celibacy 
was adviſed by Chriſtianity : when they made it a 
law in reſpect to a certain order of men, it became 
neceflary to make new * ones every day, in order 
to oblige thoſe men to obſerve it. 'FThe legiſlator 
wearicd himſelf, and he wearied ſociety, to make 
men execute by precept, what thoſe who love per- 
feftion would have executed as counſel, 


CHAP. VIIL 


Of the conneAtion between the moral laws and thoſe of 


religion. 


I a country ſo unfortunate as to have a religion 
that God has not revealed, it is always neceſſary 
tor it to be agreeable to morality ; becauſe even a 
talle religion 1s the beſt ſecurity we can have of the 
 probity of men. | 
The principal points of religion of the inhabi- 
tants of Pegu + are, not to commit murder, not to 


ſteal, tro avoid uncleanneſs, not to give the leaſt. 


uneaſineſs to their neighbour, but to do him, on 
the contrary, all the good in their power. With 
theſe rules they think they ſhould be ſaved in any 
religion whatſoever, From hence it proceeds, that 


- ; Dupin's eccleſiaſtical library- of the fixth century, 
ol, v, Wo? 

+ Colleion of voyages that contributed ro the e- 
ſabliſhmeat of the Eaſt-India company, vol. 3; part 
1, page 63, 

theſe 
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theſe people, though poor and proud, behave with 
gentlenel(s and compaſiion to the unhappy. 


CHAP, IX, | 
Of the Eſſenes, 
"PHE Efſenes * made a,vow to obſerve juſtice to 
mankind, to do no ill to any perſon, upon 
what{oever account ; to keep faith with all the 
world, to hate injuſtice, to command with modef- 


ty, always to fide with truth, and to fly from all 
unlawful gain. | | 


CHA FP. a; 
Of the ſeft of Stoics, | 
"THE ſeveral ſes of Philoſophy amongſt the an- 
- cients, were a ſpecies of religion. Never were 
any principles more worthy of human nature, and 
more proper to form the good man, than thoſe of 
the Stoics : and if I could for a moment ceaſe to 
think that I am a Chriſtian, I ſhould not be able 
to hinder myſelf from ranking the deſtruCtion of 
the ſect of Zeno among the misfortunes that have 
befallen the human race. | | 

It carried to exceſs 'only thoſe things in which 
there is true greatneſs, the contempt of plcafurc 
and of pain, IQ, | 

It was this ſet alone that made citizens ; this 
alone that made great men ; this alone great em- 
perors. 

Laying afide for a moment revealed truths, ct 
us ſearch through all nature, and we hall not find 
a nobler object than the Antoninus's : even Julian 
himſelf, Julian (a commendation thus wreſted from 
me, will not render me an accomplice of his apo- 


* Hiſt, of th by Prideaux. 
iſt, of the Jews by Prideaux tals), 
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ftaſy), no, there has not been a prince fince his 
reign more worthy to govern mankind, 

While the Stoics looked upon riches, human 
grandeur, grief, diſquictudes, and pleaſure, as va- 
nity ; they were entirely employed in labouring for 
the happineſs of mankind, and in exerciſing the 
duties of ſociety, It ſeems as if they regarded that 
ſ:cred ſpirit, which they believed to dwell within 
them, as a kind of favourable providence watchful 
over the human race. | a 

Born for ſociety, they all believed that it was 
their deſtiny to labour for it ; with ſo much the 
Ic{s fatigue, as their rewards were all within them- 
ſelves. Happy by their philoſophy alone, it ſeem- 
ed as if only the happineſs of others could increaſe 
theirs, | 


CHAP. XI 
Of contemplation. 


\ EN being made to preſerve, to nouriſh, to 
-'+ clothe themſelves, and do all the aCtions of 
ſociety, religion ought not to give them too con- 
templanve a life +. 

The Mahometans become ſpeculative by habit ; 
they pray five times a-day, and each time they are 
obliged to caſt behind them every thing which has 
any concern with this world ; this forms them for 
ſpeculation. Add to this that indifference for all 
things which is inſpired by the doctrine of unalter- 
able fate, | ; | 

If other cauſes beſides theſe concur to diſengage 
their affeQtions ; for inſtance, if the ſeverity of 
the government, if the laws concerning the proper- 


+ This is the inconvenience of the dofrine of Foe 
and Laokinm, 
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ty of land, give them a precarious ſpirit ; all is 
loft, 

'Fhe religion of the Gaurs formerly rendered 
Perſia a ftouriſhing kingdom ; it corrected the 
bad effe&s of deſpotic power. 'The ſame empire 
| is now deſtroyed by the Mahometan religion, 
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CHA P.-XM; 


Of penance. 


PEnances ought to be joined with the idea of 1a. 
* bour, not with that of idleneſs ; with the idea 
of good, not with that of ſupereminent ; with the 
ica of frugality, not with that of avarice. 


.C:H- A: P;- AH. 
Of inexfiable crimes. 


Tf appears from a paſſage of the books of the pon- 

tiffs, quoted by Cicero *, that they had amongtt 
the + Romans inexpiable crimes ; and it is on this, 
that Zozimus founds the narration fo proper to 
blacken the motives of Conſtantine's converſion ; 
and Julian, thar bitter raillery on this converſion in 
his Cwtars. 

The Pagan religion indeed, which prohibited only 
ſome of the grofler crimes, and which ſtopped the 
hand, but meddled not with the heart, might have 
crimes that were inexpiable ; but a religion which 
bridles all the paſſions ; which 1s not more jealous 
vf ations than of thoughts and deſires ; which 


Jeb: 2. of laws, ; 
+ Yacrum commiſſum, quod neque expiart poterit, 
impie commitſum eſt ; quod expiari poterit, publici 
ſacerdotcs, expianto, 

holds 
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holds us not by a ſew chains, but by an infinite 
number of threads ; which, leaving human jufticez 
aſide, eſtabliſhes another kind of juſtice ; which is 
ſo ordered, as to lead us continually from repen- 
tance to love, and from love to repentance ; which 
puts between the judge and the criminal a great 
mediator, between the juſt and the mediator a great 
judge ; a religion like this ought not to have incx- 
piable crimes. But, while it gives fear and hope 
to all, it makes us ſufficiently ſenfible, that though 
there is no crime in its own nature inexpiable, yet a 
whole criminal life may be ſo ; that it is extremely 
dangerous to affront mercy, by new< rimes and new 
expiations ; that an uneaſineſs on account of anci- 
ent debts, from which we are never entirely free, 
ought to make us afraid of contracting new ones, 
of filling up the meaſure, and going even to that 
point where paternal goodneſs ends. 


CHAP. XIV. 


in what manner religin has an influence on civil 
laws. ; 


A® both religion and the civil laws ought to have 
a peculiar tendency to render men good clti- 
zens, It is evident that when one of thele deviates 
from this end, the tendency of the other ought to 
be ſtrengthened. The leſs ſeverity there is in re- 
1g10n, the more there ought to be in the civil laws. 
Thus the reigning religion of Japan having few 
coctrines, and propoſing neither future rewards 
nor puniſhments, the laws, to ſupply theſe defects, 
have been made with the ſpirit of ſeverity, and arc 

executed with an extraordinary punctuality, 
_ When the doftrine of necefiity is eftabliſhed by 
religion, the penalties of the laws ought to be more 
tcvere, and the magiſtrate more vigilant ; to the 
6 cond 
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end that men, who would otherwiſe become aban- 
doned, might be determined by theſe motives : but 
It is quite otherwiſe, where rcligion has eſtabliſhed 
the doctrine of liberty. 

From the inactivity of ſoul ſprings the "TI 
tan doctrine of predeſtination, and from this doc- 
trine of predeſtination ſprings the inactivity of ſoul, 
This, they ſay, isin the decrees of God ; they muſt 
therefore indulge their repoſe. In a cafe like this, 
the magiſtrate ought to awaken by the laws, thoſe 
who are lulled aſleep by religion. 

When religion condemns things which the civil 
laws ought to permit, there is danger leſt the civi] 
laws, on the other hand, ſhould permit what re- 
ligion ought to condemn, Either of theſe is a con- 
ſtant proof of a want of true ideas of that harmo- 
ny and proportion, which ought to ſubſiſt between 
both. 

Thus the Tartars * under Fengetz - "Khan, amongſt 


whom it was a fin, and even a capital crime, to put 


a knife in the fire, to lean againſt a whip, to ſtrike 
a horſe with his bridle, to break one bone with an- 
other ; did not believe it to be any fin to break 
their word, to ſeize upon another man's goods, to 
do an injury to a perſon, or to commit murder, 
In a word, laws which render that neceſſary which 
1s only indifferent, have this inconveniency, that 
they make thoſe things indifferent, which are ablo- 
lutely neceflary. 

The people of Formoſa + belieye, that there is 
a kind of hell ; but it is to puniſh thoſe who at 
certain ſeaſons have not gone naked ; who have 


* + See the relation written by John Duplan Carpin, 
ſent to Tartary, by Pope Innocent IV. in the year 
1246. 

þ ColleRion of voyages that contributed to tc 
eſtabliſhment of the Eafſt- India company, vol. 5. 


e. 192, 
Pa 62s dr eſſe 


Chap. 14- OF LAWS, 157 


drefſzd in calico, and not in filk ; who have pre- 
ſamed to look for oyſters ; or who have underta- 
ken any bufineſs without conſulting the ſong of 
birds : while drunkenneſs and debauchery are not 
regarded as crimes. 'They believe, even that the 
debauches of their children are agreeable to their 

ods. | 
; When religion abſolves the mind by a thing 
merely accidental, it loſes its greateſt influence on 
mankind. The people of India believe, that the 
waters of the Ganges have a ſanCtifying virtue *, 
Thoſe who die on its banks are imagined to be ex- 
-empted from the torments of the other life, and to 
be-intitled to dwell in a region full of delights; and 
for this reaſon the aſhes of the dead are ſent from 
the moſt diſtant places to be thrown into this r1- 
yer, Little then does it ſignify whether they have 
lived virtuouſly or not, fo they be but thrown into 
the Ganges. | | | 

The idea of a place of rewards has a neceſſary 
conneCtion with the idea of the abodes of miſery ; . 
and when they hope for the firſt without fear- 
ing the latter, the civil laws have no longer any 
influence. Men who believe that they are ſure of 
the rewards of the other life, are above the power 
of the legiſlator ; they look upon death with too 
much contempt : how ſhall the man be reſtrained 
by laws, who believes that the greateſt pain the ma- 
piſtrate can inflict, will end in a moment to begin 
his happineſs ? 


* Edifying letters, colle&, 15. 
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CH AP. XV. 


How falſe religions are ſometimes correfed by the civil 
laws, 


Glmpliciy, ſuperſtition, or a reſpet for antiquity, 
have ſometimes eſtabliſhed myſteries or ceremo- 
nics !hocking to modeſty : of 'this the world has 
furry ac numerous examples. Ariſtotle * ſays, 
that in this caſe the law permits the fathers of fami- 
1-5 to repair to the temple to celebrate theſe myſte- 
- ++ {or thar wives and children, How admirable 
| i law, which in ſpite of religion preſerves the 
1-:aers untainted |! | 
Augnſius + excluded the youth of either ſex 
from aſliiting at any nocturnal ceremony, unleſs 
accompanied by a more aged relation ; and when 
he revived the Lupercalia, he would not allow the 
young men to run naked, 


: "CM AP, - XVI. 


How the laws cf religion cerre# the inconvemencies of 
| a political conſtitution, 


N the other hand, religion may ſupport a ſtate, 
when the laws themſelves are incapable of do- 

Ing It. | | 
 hus when a kingdom is frequently agitated by 
civil wars, -:eligion may do much by obliging one 
part of the ſtate to. remain always quiet. Among 
the Greeks, the Eleans, as prieſts of Apollo, en- 
joyed a perpetual peace, In Japan #, the city of 


* Polit. lib. 7. cap. 17. | 
+ Suetonins, in Auguſto, cap. 31- : PER? 
{ Colſe&ion of voyages made to eſtablith an India 


comyany, vol. 4. pag. 127. 
Eons” FIR  Meaco 
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Meaco enjoys a conſtant peace, as being a holy ct- 
ty : religion ſupports this regulation, and that em- 
pire which ſeems to be alone upon earth, and which 
neither has nor will have any dependence on fo- 
reigners, has always in Its own boſom a trade whictz 
war Cannot ruin. | | 

In kingdoms where wars are not entered upon by 
a general conſent, and where the laws have nor 
pointed out any means cither of terminating or pre- 
venting them, religion eſtablithes times of peace, or 
ceflation of hoſtilities, that the people may be able 
to ſow their corn, and perform thoſe other labours 
which are abſolutely neceflary for the ſubſiſtence of 
the ſtate. | | 

Every year all hoſtility ceaſes between the * Ara- 
bian tribes for four months ; the leaſt diſturbance 
would then be an impiety. In former times, when 
every lord in France declared war or peace, religt- 
on granted a truce, which was to take place at cer- 
tain ſeaſons, | 


—_—c_ 
CH A P.- XVI. 
The ſame ſubjeft continued, 
| Wien a ſtate has many cauſes for hatred, reli- 


my g10N ought to produce many ways of recon- 
ciation, 'The Arabs, a people addicted to robbe- 


ry, are frequently guilty of doing injury and injul- - 


tice, Mahomet + enacted this law: * If any one 
* forgives {+ the blood of his brother, he may pur- 
* ſuc the malefattor for damages and intereſt : but 
© he who ſhall injure the wicked, after having re- 
© ceived fatisfaCtion, thall, in the day of judgment, 
* ſuffer the moſt grievous torments.” 


* See Prideaux's life of Mahomet, - page 61. 
} Koran, book 1. chap. of the cow. 
©} On renouncing the law of retaliation, 
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The Germans inherited the hatred and «nmity of 
their near relations : but theſe were not eternal, 
Homicide was expiated by giving a certain number 
of cattle, and all the family received fatisfaCtion : 
A thing extremely uſeful, fays Tacitus +, becauſe 
enmities are moſt dangerous amongſt a free people, 
I believe indeed, that their miniſters of religion who 
were held by them in ſo much credit, were con- 
cerned in theſe reconciliations; 

Amonglit the inhabitants of Malacca, * where 
no form of reconciliation it eſtabliſhed, he who has 
committed murder, certain of being aſfaflinated by 
the relations or friends of the deccaſed, abandons 
himſelf to fury, and wounds or kills all he meets, 


CH AP. XVI. 


How the laws of religim have the effeft sf civil 
laws. 


"PHE firſt Greeks were ſmall nations, frequently 

diſperſed, pirates at ſea, unjuſt at land, with« 
out government and without laws. The mighty 
aCtions of Hercules and Theſeus let vs ſee the itate 
of that riſing people. What could religion do more 
than it did to infpire them with horrour againſt | 
murder ? It dectared that the man who had been t 
murdered was enraged againſt the afſaſlin, that he 
would poſſc{s his mind with terrour and trouble, 
and oblige him to yield to him the places he had 
frequented when alive, They could not touch the 


+ De moritb. Germanorum, 
* Collettion of voyages that contributed to the e- 
ſtabliſhment of the Eaſt-India company, vol. 7- Pagc 
323. See alſo memoirs of the C. de Fourbin, and 
what he ſays of the people of Macaflar. 
+ Plato, of laws, lib, 9, 


criminal, 
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criminal, nor converſe with him *, without being 
defiled : the murderer was to be expelled the city, 
and an expiation made tor the crime +; 


CH AP. XEX; 
That it is not ſo much the truth or falſity of a doc- 


trine which renders it uſeful or pernicious to men 
in civil government, as the uſe &r abuſe which is 
made of it. 


HE moft true ard holy doQrines may be at- 
tended with the very worſt conſequences, 
when they are not connected with the principles of 
ſociety ; and, on the contrary, doctrines the moſt 
falſe may be attended with excellent conſequences, 
when contrived ſo as to be connetted with theſe 
principles; | 
The religion of Confucius * diſowns the immor- 
tality of the ſoul ; and the ſe& of Zeno did not be- 
lieve it. Theſe two ſects have drawn from their 
bad principles conſequences, not juſt indeed, but 


* Tragedy of OEdipus Coloneus, 

+ Plato, of laws, lib. 9. 

* A Chineſe philoſopher reaſons thus againſt the 
dofrine of Foe. ** It is ſaid in a book of that ſec, 
* that the body is our dwelling place, and the ſoul 
* the immortal gueſt which lodges there : but if the 
« bodies of our relations are __ a lodging, it is na- 
«* tural to regard them with the ſame contempt we 
* ſhould feel for a ſtructure of earth and dirt. Is not 
* this endeayouring to tear from the heart the virtue 
** of love to one's own parents ? This leads us even 
** to neglect the care of the body, and to refuſe it the 
** compaſſion and affefion ſo neceſſary for its preſer- 
* vation: hence the diſciples of Foe kill themſelves 
* by thouſands,” Work of an ancient Chineſe phileſepher 
in the colletion of Du Halde, vol. 3. page 52. 
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admirable as to their influence on ſociety, Thoſe 
of the religion of 'Tao, and of Foe, believe theim- 
mortality of the ſoul ; but from this ſacred doQtrine 
they draw the moſt frightful conſequences, 

The doctrine of the immortality of the ſoul falſe- 
ly underſtood, has, almoſt throughout the whole 
world, and in every age, engaged. women, flaves, 
ſubjeas, friends, to murder themſelves, that the 
might go and ſerve in the other world the objec of 
their reſpe&t or love in this. Thus it was in the 
Weſt-Indies; thus it was amongſt the Danes + ; 
thus it is at preſent in Japan *; in Macaſlar 4, and 
many other places. | 

Theſe cuſtoms do not ſo direCtly proceed from 
the doctrine of the immortality of the ſoul, as from 
that of the reſurreftion of the body, from whence 
they have drawn this conſequence, that after death 
the ſame individual will have the ſame wants, 
the ſame ſentiments, the ſame paſſions, In this 
point of view the doctrine of the immortality of the 
ſoul has a prodigious effett on mankind ; becauſe 
the idea of only a fimple change of habitation 1s. 
more within the reach of the human underſtand- 
Ing, and more adapted to flatter the heart, than 
the idea of a new modification; | 

It is not enough for religion to eſtabliſh a doc- 
trine, it muſt alſo dire& its influence. This tlie 
Chriſtian religion performs in the moſt admirable 
manner, particularly with regard to the doctrines 
of which we have been ſpeaking. It makes us hope 
for a ſtate which is the obje&t of our belief ; not 
for a ſtate which we have already experienced, or 
known : thus every article, even the reſurrection 
of the body, leads us to ſpiritual ideas. 


+ See Tho. Bartholin's Ant. of the Danes. 

* An account of Japan, in the colleQion of voyages 

that conrribited to eſtabliſh an Eaſt-India company. 
 Fourbin's memoirs, 

. | CHAP. 
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The ſame ſubjef continued, 


THE ſacred books *. of the ancient Perſians ſay, 
«« If you would be holy, inſtru your chil- 
« dren, becauſe all the good aftions which they 


« perform, will be imputed to you.” They adviſe . 


| them to marry betimes, becauſe children at the 
day of judgment will be as a bridge, over which thoſe 
who have none cannot paſs, 'Theſe doctrines were 
falſe, but extremely uſetul. | 


CHAP. XXI. 


Of the metempſychoſes. 


THE docrine of the immortality of the ſoul is di- 
vided into three branches, that of pure im- 
mortality, that of a ſimple change of habitation, 
and that of a metempſychoſis : that is the ſyſtem of 
the Chriſtians, that of the Scythians, and that of 
the Indians, We have juſt been ſpeaking of the 
two firſt ; and I ſhall ſay of the laſt, that, as it has 
been well or ill explained, it has had good or bad 
effects. As it inſpires men with a certain horrour 


againſt bloodſhed, very few murders are committed 


in the Indies ; and thaugh they ſeldom puniſh with 
death, yet they enjoy a perfect tranquillity, 

On the other hand, women burn themſelves at 
the death of their huſbands ; it is only the inno- 
cent who ſuffer a violent death. EO 


Mr, Hyde. 
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CH AP. XXI.L 


That it is dangerous fer religion to inſpire an averſion 
for things in themſelves indifferent, | 


A Kind of honour eſtabliſhed in the Indies by the 

prejudices of religion, has made the ſeveral 
tribes conceive an averſion againſt cach other. This 
honour is founded entirely on religion ; theſe fa- 
mily-diſtinftions form no civil diſtinC&tions ; there 
are Indians who would think themſelves diſhonour- 
ed by eating with their king. 

Theſe ſorts of diſtinftions are conneCted wich a 
certain averſion for other men, very difterent from 
thoſe ſentiments which ought to proceed from dif- 
ference of rank ; which amongſt us comprehend a 
love for inferiours, 

The laws of religion ſhould never inſpire an a- 
verſion to any thing but vice, and above all they 
ſhould never eſtrange man from a love and tender- 
neſs for his own ſpecies, | 

The Mahometan and Indian religions have in 
their boſom an infinite number of people : the In- 
dians hate the Mahometans, becauſe they eat cows: 
the Mahometans deteſt the Indians, becauſe they 
eat hogs. | | 


CHAP XXII. 
Of feſtivals. | 


Hen religion appoints a ceflation from labour, 

h it ought to have a greater regard to the ne- 

ceſſities of mankind, than to the grandeur of the 
being it deſigns to honour, —_ 

Athens + was ſubjeC&t to great inconveniencics 


+ RXenophon on the republic of Athens. 
from 
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from the exceſſive number of its feſtivals. Theſe 
powerful people, to whoſe deciſion all the cities 
of Greece came to ſubmit their quarrels, could not 
have time to diſpatch ſuch a multiplicity of af- 
fairs. | 

When Conſtantine ordained that the people 
ſhould reſt on the Sabbath, he made this decree 
for the cities *, and not for the inhabitants of the 
open country ; he was ſenſible that labour in the 
cities was uſeful, bur in the fields neceflary, 

For the ſame reaſon, in a country ſupported by 
commerce, the number of feſtivals ought to be re- 
lative to this very commerce, Proteſtant and Ca- 
tholic countries are ſituated + in ſuch a manner, 
that there is more need of labour in the former 
than in the latter; the ſuppreſſion of feſtivals is 
therefore more ſuitable to Proteſtant than to Ca- 
tholic countries. | 

Dampierre # obſerves, that the diverfions of dif- 
ferent nations vary greatly according to the cli- 
mate, As hot climates produce a quantity of de- 
licate fruits, the barbarians eafily Fod neceſlaries, 
and therefore ſpend much time in diverſions. The In- 
dians of colder countries have not ſo much leiſure, 
 beingobliged to ſifh and hunt continually ; hence 
they have leſs muſic, dancing, and feſtivals. 1f a 
new religion ſhould be eſtabliſhed amongſt theſe 
people, 1t ought to have regard to this in the inſti- 
tution of feſtiyals. SE. 


* Leg. 3. code de feriis, This law was doubtleſs 
made only for the Pagans. | | 


7 The Catholics lie more towards the ſouth, and 
the Proteſtants towards the north, | 
{ Dampierre's voyages, vol. 2. 
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CHAP. XXIV. 
Gf the local laws of religion, 
"[ SERE are many local laws in various religions; 


and when Montezuma with ſo much obſtina- 
cy inſiſted that the religion of -the Spaniards was 
good far their country, and-his for Mexico, he 
did not aff-rt an abſurdity; becauſe, in fact, ligil: 
lators could never help having a regard to what na- 
ture had eſtabliſhed before them, 

The opinion of the metempſychoſis is adapted tn 
the climate of the Indies. An exceffiye heat burns 
up all the * country ; they can breed bur very few 
cattle ; they are always in danger of wanting them 
for tillage ; their black cattle multiply but indiffer- 
ently +; and they are ſubject ro many diſtempers: 
A law of religion which preſerves them, 1s there- 
fore maſt ſuitable ta the policy of the country. 

While the meadows are ſcorched up, rice and 
pulſe, by the affiſtance of water, are braught to per- 
tection : A law of religion which permits only this 
kind of nouriſhment, mutt therefore be extremely 
uſeful to men in theſe climates, bs 

The fleſh + of cattle ia that country is inſipid, 
but the milk and butter which they receive trom 
them ſerves for a part of their ſubſiſtence : There- 
fore the law which prohibits the eating and killing 
of cows, is in the Indies not unreaſonable. | 

Athens contained a prodigious multitude of peo? 
ple, but its territory was baxren. It was therefore 
a religious maxim with this people, that thoſe wha 


_ offered ſome ſmall preſents to the gods |, honour 


ed them more than thoſe who ſacrificed an OX. 


* See Bernier's travels. vol. 2. page 137- 
+ Edifying letters, colleR. xii. p. 95. 
+ Bernier's travels, vol. 2. p. 187. 

| Euripides in Athenzus, lib, 2, 
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The inconveniency of tranſplanting a religion from one 
country to another. 


T follows from hence, that there are frequently 

many inconveniencies attending the trantplant- 
ing a religion from one country to anGther, 

« The hog, ſays Mr, Boulainvilliers *, muſt be 
« yery ſcarce in Arabia; where there are almoit no 
© woods, and hardly any thing fit for the nourith- 
« ment of theſe animals : Beſides, the faltncſs of 
« the water and food renders the people moit tut- 
« ceptible of cutaneous dilorders.” This local law 
could not be good in other 4 countries, where the 
hog is almoſt an univerſal, and in ſome ſort, a ne- 
ceflary nouriſhment, 


I ſhall here make a refletion. Santtorius has _ 


obſerved that pork tranſpires bur little F, and that 
this kind of meat greatly hinders the tranſpiration 


of other food ; he has found that this diminution 


amounts to a third |. Beſides, it is known, that 
the want of tranſpiration forms or increaſes the 
diſorders of the ſkin. The feeding on pork ought 
therefore to be prohibited, in climates where the 
deople are ſubject to theſe diſorders, as in Paleſtine, 
Arabia, Egypt, and Lybia. "2; 
CH AP. XXVI. 
The ſame ſubjeR continued. 


JR John Chardin F ſays, that there is not a na- 
vigable river in Perſia, except the Kur, which 


* Life of Mahomet, + As in China. 
{ Medicina Statica, { iii. aphor. 23. 
{ Ibid, $ Travels into Perſia, vol, 2. 
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Is at the extremity of the empire. 'The ancient law 
of the Gaurs, which prohibited failing on rivers, 
was not therefore attended with any inconvenience 
in this country, though it would have ruined the 
trade of another. WET oh, | 
Frequent bathings are extremely uſeful in hot 
climates, On this account they are ordained in 
the Mahometan law, and in the Indian religion. 
In the Indies it 1s a moſt meritorious act to pray to 
* God in the running ſtream : But how could theſe 
things be performed in other climates ? 
When a religion adapted to the climate of one 
country claſhes too much with the climate of ano- 
ther, it cannot be there eſtabliſhed ; and whenever 
it has been introduced, it has been afterwards diſ- 
carded, Ir ſeems to all human appearance, as if 
the climate had prefcribed the bounds of the Chri- 
ſtian and Mahometaa religions, 
It follows from hence, that it is almoſt always | 
proper for a religion to have particular doctrines, 
and a general worſhip. In laws concerning the 
practice of religious worſhip, there ought to be 
but few particulars: For inſtance, they ſhould 
command mortification in general, and not a cer- 
tain kind of mortification : Chriſtianity is full of 
good ſenſe: Abſtinence is of divine inſtitution; 
but a particular kind of abſtinence is ordained by 
human authority, and therefare may be changed, 


* Bcrnier's travels, vol. 2, 
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BOOK XXV. 


Of Laws as relative to the Eſtabliſhment of 
Religion and 1ts external Polity, 


—_— 


CHAP. L 
Of religious ſentiments. 


T5 pious man and the atheiſt always talk of re- 


ligion; the one ſpeaks of what he loves, and 
the other of what he fears, 


| CAT. Ih 
Of the motives of attachment to different religions. 


THE different religions of the world do not give 
to thoſe who profeſs them equal motives of at- 
tachment ; this depends greatly on the manner in 
which they agree with the turn of thonght and 
perceptions of mankind. | | 
We are extremely addicted to 1dolatry, and yet 
have no great inclination for the religion of 1dola- 
ters: We are not very fond of fpiritnal ideas, and 
yet are moſt attached to thoſe religions which teach 
us to adore a ſpiritual being. "This proceeds from 
the ſatisfaction we find in ourſelves at having been 
!) intelligent as to chuſe a religion, which raiſes 
the Deity from that baſeneſs in which he had been 
placed by others. We look upon idolatry as the 
religion of an ignorant people; and the religion 
which has a ſpiritual being for its obje&, as that of 
the moſt enlightened nations. 
When with a doctrine that gives us the idea of 
a ſpiritual ſupreme being, we can ſtill join thoſe of 
a ſenſible nature, and admit them into our wor- 


Vor. II, Y ſhip, 
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ſhip, we contract a greater attachment to religion ; 
becauſe thoſe motives which we have juſt mention- 
ed, are added to our natural inclination for the ob- 
jects of ſenſe, 'Lhus the Catholics, who have more 
of this kind of worſhip than the Proteſtants, are 
more attached to their * religion, than the Prote- 
ſtants are to theirs, | 
| Whea the + people of Epheſus were informed 
that the fathers of the council had declared they 
might call the Virgin Mary the mother of God, they 
were tranſported with joy, they kifled the hands 
of the biſhops, they embraced their knees, and the 
whole city reſounded with acclamations. | 
| When an intellectual religion ſuperadds the idea 
of a choice made by the Deity, and a preference of 
thoſe who profeſs it to thoſe who do not, this 
greatly attaches us to religion. 'The Mahometans 
would not be ſuch good Muffulmans, if on the one 
hand there were not idolatrous nations who make 
them imagine themſelves the champions of the u- 
nity of God; and on the other hand Chriſtians, to 
make them believe that they are the objects of his 
preference. | Sis 

A religion burthened with many | ceremonies, 
attaches us to it more ſtrongly than that which has 
a fewer number. | | 

We have an extreme propenſity to things in 
which we are continually employed : Witneſs the 


obſtinate prejudices of the | Mahometans = the 
ews ; 


* They are more zealous for its propagation. 

+ St. Cyril's letter. | 

+ This does not contradi&t what I have ſaid in the 
laſt chapter of the preceding book : I here ſpeak of 
the motives of attachment to religion, and there of 
the means of rendering it more general. _ 

|| This has been remarked over all the world. See 


as to the Turks, the miſſions of the Levant ; the col- 
4 leon 
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Jews ; and the readineſs with which barbarous and 
{ſavage nations change their religion, who, as they 
- are employed entirely in hunting, or war, have but 
few religious ceremonies. 

Men are extremely inclined to the paſſions of 
hope and fear; a religion, therefore, that had 
neither a heaven nor a hell, could hardly pleaſe 
them. This is proved by the eaſe with which fo- 
reign religions have been eſtabliſhed in Japan, and 
the zeal and fondneſs with which they were receiv- 
ed ®, 

In order to raiſe an attachment to religion, it is 
neceffary that it ſhould inculcate pure morals. 
Men who are knaves by retail, are extremely ho- 
neſt in the groſs; they love morality. And were 
I not treating of ſo grave a ſubje&, I ſhould ſay 
that this appears remarkably evident in our thea- 
tres; we are ſure of pleaſing the people by ſenti> 
ments avowed by morality ; we are ſure of ſhock- 
ing them by thoſe it diſapproves.. 

When external worſhip is attended with great 
magnificence, it flatters ours minds, and ſtrongly 
attaches us to religion. 'The riches of temples, and 
thoſe of the clergy greatly affeft us. Thus even 
the miſery of .the people, is a motive that renders 
them fond of a religion, which has ſerved as a 
pretext to thoſe who were the cauſe of their miſe- 


_ 
ledion of voyages that contributed to the eſtabliſh- 


ment of an Eaſt-India company, vol. 3. p. 201. on + 


the Moors of Batavia ; and Father Labat on the Ma- 
ometan negroes, &c. 


* The Chriſtian and Indian religions ; theſe have 


a hell and a paradiſe, which the religion of Sintos 
has not, | : 


Y 2 CHAP. 
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1ſuch as cultivated the land ; thoſe who had no 


cover ſuch a prodigious contempt for moſques *. 
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CH AFP. 
Of temples. 


A {MOST all civilized nations dwell in houſcs ; 
from hence naturally aroſe the idea of build- 

ing a houle for God, in which they might ador: 
and ſeek him amidit all their hopes and fears. 
In fact, nothing is more comfortable to man. 
kind, than a place in which they may find the Dei- 
ty peculiarly preſent, and where they may afſemble 
together to confeſs their weakneſs and tell their 
oriets, 
But this natural idea never occurred to any but 


houſes for themſelves, were Hover known to build 
temples. 
This was the cauſe that made Tenghis-Khas diſ- 


This prince + examined the Mahometans ; he ap- 
proved of all their doctrines, except that of the ne- 
ceſlity of going to Mecca: He could not compre- 
hend why God might not every where be adored. 
As the 'Partars did not dwell in houſes, they could 
have no idea of temples. 

Thoſe people who have no temples, have but a 
{mall attachment ro their own religion, 'This is 
the reaton why the 'Fartars have 1n all times given 
{0 "ou a tolcration |; why the barbarous nations 


» Enteriag the moſque of Bochara, he took the 
Koran, and threw it under his horſe” $ feet, Hiſt, of” 
the Tartars, p.-173. © 

+ Ibid. p. 342. 

+ This Jifpoſition of ied has been communicated 
to the Japaneſe, who, as is eaſily proved, derive their 
original from the Tartars, _ 6 

waO 
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who conquered the Roman empire, did not heſitate 
4 moment to embrace Chriſtianity; why the ſava- 
ges of America have ſ{olittle fondneſs for their own 
religion ; why, fince our miſtionaries have built 
churches in Paraguay, the natives of that country 
are become lo zealous for ours. 

As the Deity 1s the refuge of the unhappy, and 
none are more unhappy than criminals, men have 
been naturally led to think temples an aſylum for 
thoſe wretches. 'Fhis idea appeared ſtill more na- 
tural to the Greeks, where myrderers, chaſed from 
their city and the preſence of men, ſeemed to have 
no houſes but the temples, nor other proteCtors 
but the gods. 

At firſt theſe were only deſigned for involuntary 
homicides ; but when the people made them a 
ſanctuary for great criminals, they fell into a groſs 
contradiction, If they had offended men, they 
had much greater reaſon to believe they had ot- 
tended the gods. | | 

Thefe atylums multiplied in Greece. "The tem- 
ples, fays Tacitus *®, were filled with inſolvent 
debtors, and wicked ſlaves ; the magiſtrate found 
t dithcult to exerciſe his office ; the people protect- 
ed the crimes of men as the ceremonies of the gods 
at length the ſenate was obliged to retrench a grear 
number of them, 

The laws of Moſes were perfe&aly wiſe. The 
man who involuntarily killed another, was inno- 
cent; but he was obliged to be taken away from 
before the eyes of the relations of the deceaſed : 
Moſes therefore appointed an aſylum + for ſuch 
unfortunate people. Great criminals deſerved not 
a place of ſafety, and they had none t; the Jews 
had only a portable tabernacle, which continually 
changed its place: This excluded the idea of a 
lanQuary, It is true that they had afterwards a 


* Annal, lib, 2. + Numb. xxxv, | Ibid, 
| | ' temple; 
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temple ; but the criminals who would reſort thither 
from all parts, might diſturb the divine ſervice, 
If perſons who had committed manſlaughter, had 
been driven out of the country, as was cuſtomary 
among the Greeks, they had reaſon to fear tha; 
they would worſhip ſtrange gods, All theſe con- 
fiderations made them cſtablith cities of refuge, 
where they might ſtay ull the death of the high-. 
prieſt, . | 


CHAP. IV, 
Of the miniſters of religion. 


if Km firſt men, fays Porpbyry, ſacrificed only 
vegetables, In a worthip to ſimple, every one 
might be prieſt in his own family. | 
The natural defire of pleaſing the Deity multi- 
plied ceremonies, From hence it followed, that 
men employed in agriculture became incapable of 
obſerving them all, and of filling up the number, 
Particular places were conſecrated to the Gods} 
it then became neceſſary that they ſhould have mi- 
Niſters to take care of them; in the ſame manner 
as every citizen took care of his houſe and dome- 
ſtic affairs. Hence, the people who have no prieſts, 
are commonly barbarianz: Such were formerly 
the Pedalians F, and ſuch are ſtill the Wolgutky 7. 
Men conſecrated to the Deity ought to be ho- 
noured, eſpecially amongſt people who have form- 
ed an idea of a perſonal purity neceflary to ap: 
proach the places moſt agreeable to the gods, and 
for the performance of particular ceremonies. 


* Liſlus Giraldus, p. 726. _ | 
+ A people of Siberia, See the account given by 
Mr. Everard Yſbrant-Ides, in the colle&ion of travels 
to the North, vol. 8, Th 
c 
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The worſhip of the gods requiring a continual 
application, moſt nations were led to conſider the 
clergy as a ſeparate body. Thus, amongit the E- 
oyptians, the Jews, and the Pertians *, they con- 
iccrated to the Deity certaia families who perform- 
«« and perpetuated the fervice. 'There have even 
been religions, which have not only eftranged 
ecclefiaſtics from bulineſs, but have alſo taken a- 
way the embarraiſments of a family ; and this is 
the practice of the principal branch of Chriſtia- 
nity. 

1 ſhall not here treat of the conſequences of the 

law of celibacy : Ir is evident, that it may become 
hureful, in proportion as the body of the clergy 
may be too numerous; and, in conſequence of 
this, that of the lairy too ſmall. 
\ By the nature of the human underſtanding, we 
love in religion every thing which carries the idea 
of difficulty ;. as in point of morality we have a ſpe- 
culative fondneſs for every thing which bears the 
character of ſeverity. Celibacy has been moſt a+ 
greeable co thoſe nations to whom it ſeemed leaſt 
adapted, and with whom it might be attended with 
the moſt fatal conſequences. In the ſouthern coun- 
tries of Enrope, where, by the nature of the cli- 
mate, the law of celibacy is more difficult to ob- 
ſerve, it has been retained ; in thoſe of the North, 
where the paſſions are lets lively, it has been ba- 
niſhed, Further, in countries where there are but 
few inhabitants, it has been admitted ; in thoſe 
that are vaſtly populous, it has been rejeted, It 
is obvious, that theſe reflettions relate only to the 
t00 great extenſion of celibacy, and not to celiba- 
cy itielf, | | X 


* Sce Mr, Hyde. 
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CHAP; V; 


Of the buunds which the laws ought to preſcribe to the | 
| riches of the clergy. 


A® particular families may be extinct, thejr wealth 
cannot be a perpetual inheritance. "The cler- 
gy is a family which cannot-be extinct ; wealth is 
therefore fixed to it for ever, and cannot go out of 
it, 

Particular families may increaſe ; it is neceſſary 
then that their wealth ſhould alſo increaſe. The 
clergy is a family which ought not to increaſe; 
their wealth ought then to be limited, 

We have retained the regulations of the Leviti- 


cal laws as to the poſſeſſions of the clergy, except 


thoſe relating to the bounds of theſe pofleflions : 
Indeed, amongſt us we muſt ever be ignorant of 
the bounds, beyond which any religious commu- 
nity can no longer be permitted to acquire. 

'Theſe endleſs acquiſitions appear to the people 
ſo unreaſonable, that he who ſhould ſpeak in their 
defence, , would be regarded as an 1diort, 

The civil laws find ſometimes many difficulties in 
altering eſtabliſhed abuſes ; becauſe they are con- 
nected with things worthy of reſpect : In this caſe 
an indireCt proceeding would be a greater proof of 
the wiſdom of the legiſlator, than another which 
fruck direCly at the thing itſelf. Inſtead of pro- 
hibiting the acquiſitions of the clergy, we ſhould 
ſeek to give them a diſtate for them; to leave them 
the right, and to take away the fact. 

In ſome countries of Europe, a reſpect for the 
privileges of the nobility has eſtabliſhed in their fa- 
your a right. of indemnity over immoveable goods 
acquired in mortmain. "Phe intereſt of the prince 
Has in the ſame caſe made him exadt a right of a 

MOrt1ZAtion- 
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mortization. In Caſtille, where there is no ſuch 
right, the clergy have ſeized upon every thing. In 
Arragon, where there is ſome right of amortiza- 
tion, they have obtained leſs : In France, where 
this right and that of indemnity are eſtabliſhed, 
they have acquired leſs ſtill; and it may be faid, 
that the proſperity of this kingdom is in a great 
meaſure owing to the exerciſe of theſe two rights. 
If poſſible then, increaſe theſe rights, and put a 
ſtop to the mortmain, | 

Render the ancient and neceſſary patrimony of 
the clergy ſacred and inviolable ; let it. be fixed and 


eternal like that body itſelf: But let new inheri- 


tances be out of their power, 
Permit them to break the rele, when the rule is 
become an abuſe ; ſuffer the abuſe, when it enters 
into the rule, | 
They ſtill remember at Rome a certain memorial 
ſent thither on ſome diſputes with the clergy, in 
which was this maxim : © 'The clergy ought tro 
* contribute to the expences of the ſtate, let the 
* Old Teſtameat ſay what it will.” "They conclu- 
ded from this paſſage, that the author of this me- 
morial was better verſed in the language of the tax- 
gatherers, than in that of religion. 


CHAP. -VI. 


Of monaſteries. 


PHE leaſt degree of common ſenſe will let us ſee 

* that bodies deſigned for a perpetual continu- 
ance ſhould not be allowed to {ell their funds for 
life, nor to borrow for life ; unleſs we want them 
to be heirs to all thoſe who have no relations, and 
to thoſe who do not chuſe to have any. Theſe 


men play againſt the people, but they hold the 
bank themſelves. "JO" g 
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CH AP; VII. 
Of the luxury of ſuperſtition. 


HOSE are guilty of impiety towards the gods, 
oy ſays Piato *, who deny their exiſtence; or 
*© who, while they beheve it, maintain that they 
<6 do not interfere with what is done here below, 
* or, in fine, who think that they can cafily ap- 
«© peaſe them by ſacrifices : 'Three opinions equal- 
& ly pernicious.” Plato has here faid all that the 
cleareſt light of nature has ever been able to lay, in 
point of religion, 

The magnificence of external worſhip has a prin- 
ciple conneEtion with the conſtitution of the ſtate. 
In good republics, they have curbed not only the 
luxury of vanity, but even that of ſuperſtition. 
'They have introduced frugal laws into religion. Of 
this number are many of the laws of Solon, many 
of thoſe of Plato on funerals adopted by Cicero; 
and in fine, ſome of the laws of Numa + on facri- 
fices. 

Birds, ſays Cicero, and paintings begun and f- 
niſhed in a day, are gifts the moſt divine. We 
offer common things, ſays a Spartan, that we may 


cc 


always have 1t in our power to honour the gods. 


'The deſire of man to pay his worſhip to the Dei- 
ty, is very different from the magnificence of this 
worſhip. Let us not offer our treaſures to him, if 


we are not proud of ſhewing that we eſteem what 


he would have us deſpiſe. 

* What muſt the gods think of the gifts of the 
«& impious,” ſaid the admirable Plato, © when 
« good man would bluſh to receive preſents from 
« avillin?” | 


* On laws, lib. 10. | 
+ Rogum vino ne reſpergito. Law of the twelve 
tables. 
Religion 
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Religion ought not, under the pretence of gifts, 
to draw from the people, what the neceflities of 
ſtate have left them; but, as Plato * ſays, ©** 'The 
« chaſte and the pious ought to offer gifts, which 
© reſemble themſelves.” | 

Nor is it proper for religion to encourage expen- 
five funerals, What 1is there more natural, than 
to take away the difference of fortune in a circum- 
ſtance, and in the very moment, which equals all 
fortunes ? 


C-H:A £.: VAIL 
Of the pontificate. 
WHEN religion has many miniſters, it is natu- 


ral for them to have a chief, and for a ſove- 
reign pontiff to be eſtabliſhed. In monarchies, 
where the ſeveral orders of the ſtate cannot be kept 
too diſtin, and where all powers ought not to be 
lodged in the ſame perſon; it is proper that the 
pontificate be diſtinC&t from the empire. "The ſame 
neceſlity is not to be met with in a defpotic govern- 
ment, the nature of which is to unite all the dif- 
ferent powers in the ſame perſon. But in this caſe 
it may happen, that the prince may regard religion 
2s he does the laws themſclves, as dependent on 
his own will, To prevent this inconvenience, there 
onght to be monuments of religion, for inſtance, 
iacred books, which fix and eſtabliſh it. 'The 
ring of Perſia is the chief of the religion; but 
this religion is regulated by the Koran. 'The 
Emperour of China is the ſovereign pontiff: But 
there are books in the hands of every body, to 
which he himfelf muſt conform. In vain a certain 
Emperour attempted to aboliſh them ; they tri- 
umphed over tyranny, 


* On laws, lib, 2. 


=. CHAP. 
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CHA P. Ix. 
Of toleration in point of relivion, 


WE are here politicians, and not divines : Put 
the divines themſelves muſt allow that there 
15 a great difference between tolerating and appro- 
ving a religion, | 

When the legiſlator has believed it. a duty ty 
permit the exerciſe of many religions, it is neceſſa- 
ry that he ſhould enforce alſo a toleration amongſt 
theſe religions themſelves. * It is a principle, that 
cvery religion which 1s perſecuted, becomes itſelf 
perſecuting: For as ſoon 'as by ſome accidentai 
' turn it ariſes from perſecution, it attacks the reli- 
gion which perſecuted it ; not as a religion, but as 
4 tyranny, | | IN 

It is necefſlary then that the laws require from the 
ſeveral religions, not only that they ſhall not em- 
broil the ſtate, but that they ſhall nor raiſe diſtur- 
bances amongſt themſelves. A citizen does not 
fulfil the laws, by not diſturbing the' government ; 


it is requiſite, that he thould not trouble any citi- 
zen whomſoever. | 


W— —— - OS > oo TI "eons 


CHA'T.Ix- 
_ The ſame ſutjef continued. 


A? there are ſcarce any but perſecuting religions 

that have an extraordinary zeal for being e* 
 ſtabliſhed in other places, becauſe a religion that 
can tolerate others, ſeldom thinks of its own pro- 
Pagation : It muſt therefore be a very good civil 
law, when the ſtate is already ſatisfied with the e- 


ſtabliſhed religion, not to ſuffer the eſtabliſhment 
of another, 
This 
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This is then a fundamental principle of the poli- 
tical laws in regard to religion : 'Fhat when the 
ſtate is at liberty to receive or to reject a new reli. 
gion, 1t ought to be rejected ; when it 1s received, 
it onght to be tolerated. 


_— ———  — 


ER EEE __ 


CHA P,.: AL 
Cf changing a religion. 


A *riace who undertakes to deſtroy or change 
+ the eſtabliſhed religion of his kingdom, mnt: 
greatly expoſe himſelf, If his | t2yortan is deſpo- 
tic, he runs a much preater riſk of ſecing a revolu - 
tion ariſe from ſuch a proceeding, than from av y 
tyranny whatſoever, and a revolution is not an un- 
common thing in ſuch ſtates. The reaſon of this 
is, becauſe a ſtate cannot change its religion, man- 
ners, and cuſtoms in an inſtant, and with the ſame 
rapidity as the prince publithes the ordinance which 
eſtablithes a new religion. 

Beſides, the ancient religion is conne&ted with 
the conſtitution of the kingdom, and the new one 
!s not; the former agrees with the climate, and 
very often the new'one'is oppoſite to it, Moreover, 
the citizens, diſguſted with their laws, look upon 
the government already eſtabliſhed with contermpr ; 
they conceive a jealouſy againſt the two religions, 
inſtead of a firm belief in one ; and, in a word, 
thoſe innovations give the ſtate, at leaſt for ſome 
time, both bad citizens and bad believers, 


mom o—_—_—_— _——_——— FW 
CH A-P._-XT. 
| Of penal laws. 


— = 


ENAL laws ought to be avoided, in reſpect to 
religion : They imprint fear, it is true; but as 
| religion 
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religion has alſo penal laws which inſpire fear, the 
one is effaced by the other ; and between theſe two 
different kinds of fear, the mind becomes harden- 
ed... , 

The threatnings of religion are ſo terrible, and 

;ts promiſes ſo great, that when they aCtuate the 
mind, whatever efforts the magiſtrate may uſe to 
oblige us to renounce it, he ſeems to leave us no- 
thing when he deprives us of the exerciſe of our 
religion, and to bereave us of nothing, when we 
are freely allowed to profels it. 
Ir is not therefore by filling the ſoul with the 
idea of this great object, by haſtening her approach 
to that critical moment in which it ought to be of 
the higheſt importance, that ſhe can be moſt ef- 
teEtually detached from any particular religion : 
A more certain way 1s to tempt her by favours, by 
the conveniencies of life, by the hopes of fortune : 
Not by that which warns her of danger, but by 
that which makes her forget it ; not by that which 
ſhocks her, but by that which throws her into 1n- 
difference, at the time when other paſſions aCtuate 
the mind, and thoſe which the religion inſpires 
are huſhed into filence, A general rule in chan- 
ging a religion ; the invitations ſhould be much 
ſtronger than the penalties, PS (Ws 

The temper of the human mind has appeared 
even in the nature of the puniſhments they have 
employed, If we take a ſurvey of the perſecutions 
in Japan *, we ſhall find that they were more 
thocked at cruel torments, than at long ſufferings, 
which rather weary than affright, which are thc 
more difficult to ſurmount from their appearing 
leſs ditticult. | | 

In a word, hiſtory ſufficiently informs us, that 

enal Jaws have never had any other effect but to 
deſtroy. | | 

* In the colleQion of voyages that contributed to 
the eſtabliſhment of an Eaſt-India company, on 5+ 


* 
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CH A P. XIIL 


A mil humble remonſtrance to the inquiſitors of Spain 
| and Portugal. | 


A Jeweſs of eighteen years of age, who was burnt 
at Liſbon at the laſt Jutfo-da-fe, gave occaiion 
to the following little piece; the moſt idle, | be- 
heve, that ever was wrote, When we attempt to 
prove things fo evident, we are ſure never to con- 
vince. 

The author declares, that though a Jew, he has 
a reſpe&t for the Chriſtian religion ; and that he 
thould be glad to take away from the princes who 
xre not Chriſtians, a plauſible pretence for perſe- 
_ euting this religion. | 

« You complain,” ſays he to the inquilſitors, 
& that the Emperour of Japan cauſed all the Chri- 
* ſtians in his dominions to be burnt by a flow 
* fire, But he will anſwer, We treat you who do 
* not believe like us, as you yourſelves treat thoſe 
* who do not believe like you: You can only 
* complain of your weakneſs, which has hindered 
* you from exterminating us, and which has ena- 
* bled us to exterminate you. 

* But it muſt be confefſed that you are muck 
* more cruel than this Emperour. You put us 
* to death, who believe only what you believe, 
* becauſe we do not believe all that you believe. 
* We follow a religion which you yourſelves know 
** to have been formerly dear to God. We think 
* that God loves it ſtill, and you think that he 
* loves it no more: And becauſe you judge thus, 
* you make thoſe ſuffer by ſword and fire, who : 
| £66 O 
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* hold an errour ſo pardonable as to believe that 
+ God * ſtill loves what he once loved. 

&« If you are cruel to us, you are much' more {0 
* to our children; you cauſe them to be burnt, 
* becauſe they tollow the inſpirations given thety 
«« by thoſe whom the law of nature, and the laws 
** of all nations teach them to regard as God's, 

* You deprive yourſelves of the advantage you 
© have over the Mahometans, with reſpect to the 
*« manner in which their religion was eſtabliſhed, 
«« When they boaſt of the number of their belie- 
«* vers, you tell them that they have obtained them 
«* by violence, and that they have extended their 
« religion by the ſword : Why then do you cſta- 
« bliſh yours by fire? 

« When you would bring ns over to you, we 
« object a ſource from which you glory to de- 
« ſcend. You reply to us, that though your re: 
& ligion is new, it is divine; and you prove it 
«« from its growing amidit the perſecution of Pa- 
*« gans, and when watered by the blood of your 
* martyrs : Butat preſent you play the part of the 
«© Dioclefians, and make us take yours. 

«* We conjure you, not by the mighty God 
© whom both you and we ſerve; but by that Chit 
* who, you tell us, took upon him a human torm, 
«© to propoſe himſelf for an example for you to 
«*« follow ; we conjure you to behave to us, as he 
« himſelf would behave, was he upon earth. You 
<« would have us be Chriſtians, and you will not 
*© be {o yourſelves. 

« But if you will not be Chriſtians, be at leaſt 
« men: Treat us as you would, if having only the 
«« weak light of juſtice which nature beſtows, you 


\® The ſource of the blindneſs of the Jews is, their 
not perceiving that the economy of the goſpel 15 
the order of the deſigns of God ; and that it is in this 


light a conſequence of his immutability itſelf, uy 
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<« had not a religion. to conduct, and a revelation 
« to enlighten you. | | 

« Tf Heaven has had ſo great a love for you, as 
« to make you ſee the truth, you have received a 
« oreat favour : But is it for children who have 
« received the inheritance of their father, to hate 
« thoſe who have-not ? 

« If you have this truth, hide it not from us by 
« the manner in which you propoſe it. "The cha- 
« racteriſtic of truth is its triumph over hearts and 
« minds, and not that impotency which you con- 
« feſs, when you would force us to receive it by 
| tortures. OT TI | 

&« If you were wiſe, you would not put us to 
« death for no other reaſon, but becauſe we are 
« unwilling to deceive you. If your Chriſt is the 
« Son of God, we hope he will reward us for be- 
* ing ſo unwilling to profane his myſteries ; and 
« we believe, that the God whom both you and 
« we ſerve, will not puniſh us for having ſuffered 
« death for a religion which he formerly gave us, 
© only becauſe we believe that he {till continues to. 
0. giwveif.-- bl 

« You live.in an age in which the light of nature 
* ſhines more bright than it has ever done; in 
* which philoſophy has enlightened hyman under- 
* ſtandings; in which the morality of your goſpel 
* has been more known; in which the reſpective 
* rights of mankind, with regard to each other, 
* and the empire which one conſcience has over _ 
* another, are beſt underſtood, If you do nat 
* therefore ſhake off your ancient prejudices, 
* which, whilſt unregarded, mingle with your 
* Paſſions, ,it muſt be confeſſed, that you are in- 
** corrigible, incapable of any degree of light or 
* lnſtruQtion.; ang. a nation muſt be very unhap- 
* Py that gives authority to ſuch men. 

* Would you have us frankly tell you our 
* thoughts ? You conſider us rather as your ene- 

Vor, II. "AA «© mies, 
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& mies, than as the enemies of your religion : For 
« if you loved your religion, you would not ſuf- 
| © fer it to be corrupted by ſuch groſs igno- 
*© rance, | | | 

« It is neceflary that we ſhould advertiſe you of 
« one thing, thar is, if any one in times to come 
« ſhall dare to aflert, that in the age in which we 
& live the people of Europe were civilized, you 
«* will be cited to prove that they were barbarians; 
*« and the idea they will have of you, will be 
* ſuch as will diſhonour your . age, and ſpread 
* hatred over all your contemporaries,” | 


CHAP. XIV. 
Why the Chriſtian religion is fo odicus in Japan. 


E have already mentioned * the perverſe tem- 
Y per of the people of Japan. The magiſtrates 
| conſidered the firmneſs which Chriſtianity inſpires, 
when they attempted to make the people renounce 
their faith, as in itſelf moſt dangerous : They fan- 
cied that it increaſed their obſtinacy. The law of Ja- 
pan puniſhes ſeverely the leaſt difobedience. They 
ordered them to renounce the Chriſtian religion : 
They did not renounce it, this was diſobedience : 
They puniſhed this crime; and the continuance in 
diſobedience ſeemed to deſerve another puniſh- 
ment, 7 

Puniſhments among the Japaneſe are conſidered 
as the revenge of an inſult done to the Prince. 
The ſongs of triumph ſung by our martyrs appear- 
ed as an outrage againſt him ; the title of martyr 
provoked the magiſtrates ; in their opinion it fig- 
nified rebel : 'They did all in their power to prevent 
their obtaining it. It was then that their minds 


* Book v1, chap. 24. 


were 
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were exaſperated, and a horrid ſtruggle was ſeen 
between the tribunals that condemned, and the 
accuſed who ſuffered; between the civil laws, and 
thoſe of religion. 


CH AP. XV. 
Of the propagation of religion. 
ALL the people of the Eaſt, except the Maho- 


metans, believe all religions in themſelves in- 
different, "They fear the eſtabliſhment of another 
religion, no- Otherwiſe-than as a change in govern- 
ment. Amongſt the Japaneſe, where there are 
many ſefts, and where the ſtate has had for ſo 
long a time an eeclefiaftic ſuperior, they * never 
diſpute on religion, Ir is the ſame with the people 
of Siam +. 1 he Calmucs | do more, they make 
it a point of conſcience to tolerate every ſpecies of 
religion : Art Calicut || it is a maxim of the ſtate, 
that every religion is good. 

But it does not follow from hence, that a reli- 
gion brought from a far diſtant country, and quite 
different 1n climate, laws, manners, and cuſtoms; 
will have all the ſucceſs to which its holineſs might. 
intitle it, This is more particularly true in great 
deſpotic empires : Here ſtrangers are tolerated at 
firſt, becauſe there is no attention given to what 
does not ſeem to ſtrike at the authority of the 
Prince. As they are extremely ignorant, an Eu- 
ropean may reader himſelf agreeable, by the know- 
ledge he communicates ; this is very well in the be- 
ginning. But as ſoon as he has any ſucceſs, when 
diſputes ariſe, and when men who have ſome in- 
tereſt become informed of it ; as their empire by its 


* See Kempfer. + Fourhbin's memoirs, 
t Hiſt. of the Tartars, part 5, 

| Pirard's travels, chap. 27. 
A a 2 very 
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very nature above all things requires tranquillity, 
and as the leaſt diſturbance may overturn it, they 
_ profcribe the new religion, and' thoſe who preach 
it : Diſputes berween the preachers breaking out, 
they begin to entertain a diſtaſte for a religion, on 
which even thole who propoſe it are not agreed. 


PTS TEFS EC ESS$Q$4$4$4 4 
BOOK XXVLI. 

Of Laws as relative to the Order of Things 
on which they determine. 


A— _— 


CGH AF. 1 


| Idea of this book. 
VEN are governed by ſeveral kinds of laws; 
by 


the law of nature; by the divine law, 

which is that of religion ; by ecclefiaſtical, other- 
wiſe called canon law, which is that of religious po- 
lity ; by the law of nations, which may be confider- 
ed as the civil law of the univerſe, in which ſenſe 
every nation 1s a citizen ; by the general political: 
law, whoſe objcct is that human wildom which has 
been the foundation of all- focieties ; by the particu- 
lar political law, which relates to each ſociety ; by 
the law of conqueſt founded on this, that one na- 
tion has been willing and able, or has had a right to 
ofter violence to another'; by the civil law of every 
ſociety, by which a citizen may defend his poflct- 
tions and his life, againſt the attacks of any other 
citizen ; in fine, by domeſtic law, which proceeds 
from a ſociety's being divided into ſeveral familics, 
all which have need of a particular government. 
'L here are therefore different orders of laws, and 
the ſublimity of human reaſon conſiſts in perfectly | 
knowing to which of theſe orders the things that 


are to be Eetermined ovght to have a principal re- 
lation, 
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lation, and not to throw into confuſion theſe prin- 
ciples which ſhould govern mankind, 


GA AE. 
Of laws divine and human, 
WE ought not to decide by divine laws, what 
ſhould! be decided by human laws ; nor de- 
termine by human, what thould be determined by 
divine laws. | 

Theſe two ſorts of laws differ in their original 
in their object, and in their nature, 

It is univerſally acknowledged, that human laws 
are in their own nature different from thoſe of re- 
ligion ; this is an important principle : but this 
principle is itſelf fubje& to others, which muſt be 
inquired after, 

1, It is in the nature of human laws to be ſubjeCct 
to all the accidents which can happen, and to vary 
in proportioa as the will of man changes : on the 
contrary, by the nature of the laws of religion, they 
are never to vary, Human laws appoint for ſome 
good ; thoſe 'of religion' for the beſt : good may 
have another obje&, becauſe there are many kinds 
of good : but the beſt is but one, it cannor there- 
fore change, We may change laws, becauſe they 
are reputed no more than good ; but the inſtiruti- 
ons of religion are always ſuppoſed to be the belt. 

2, There are kingdoms, in which the laws are of 
no value, as they depend only on the capricious, and 
ackle humour of the ſovereign. If in theſe king- 
doms the laws of religion were of the ſame 
nature as the human laws, the laws of reli- 
g'0n too would be of no value, It is however 
neceſſary to the ſociety, that it ſhould have ſome- 
ting fixed ; and it is religion that has this ſta- 


bility, 
3. The 
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3. The influence of religion proceeds from its 
being believed ; that of human laws, from their 
being feared. Antiquity ſuits with religion, be- 
caule we have frequently a firmer belief of things in 
proportion to their diſtance : for we have no ideas 
annexed to them drawn from thoſe times, which 
can contradict them, Human laws, on the contra- 
ry, receive advantage from their novelty, which im- 
plies the actual and particular attention of the legi- 
{lator to put them in execution, 


——— ————— DC — 
CM AP; Hl; 


Of civil laws contrary to the law of nature. 


FF a ſlave, ſays Plato *, defends himſelf, and kills 
* a freeman, he ought to be treated as a parricide, 
This is a civil law which punithes ſelf-defence, tho' 
dictated by nature, 

The law of Henry VIII. which condemned a 
man, without being confronted by witneſſes, was 
contrary to ſelf-defence. In fa&t, in order to pals 
ſentence of condemnation, it is neceſſary that the 
witneſſes ſhould know whether the man againſt 
whom they make their depoſition is he whom they 
accuſe, and that this man be art liberty to ſay, I am 
not the perſon you mean. 1, | 

The law pafled under the ſame reign, which 
condemned every woman who having carried on 4 
criminal commerce did not declare it to the king be- 
fore the married him, violated the regard due to 
natural modeſty, It is as unreaſonable to oblige 4 
woman to make this declaration, as to oblige a 
man not to attempt the defence of his own life. 

The Law of Henry II. which condemned the 
woman to death who loſt her child, in caſe ſhe did 
not make known her pregnancy to the magiſtrate, 


* Lib. 9, on Jaws, | 
| Wa3 
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was not leſs contrary to ſelf-defence. It would 

have been ſufficient to oblige her to inform one of 

her neareſt relations, who might watch over the 
reſervation of the infant. 

Gundebald + king of Burgundy decreed, that if 
the wife or ſon of a perſon guilty of robbery did 
not reveal the crime, they were to become ſlaves. 
This law was contrary to nature : a wife to inform 
againſt her huſband! a ſon to accuſe his father |! 
to avenge one criminal action, they ordained an- 
other ſtill more criminal, 

'There has been much talk of a law in * England, 
which permitted girls ſeven years old to chuſe a 
huſband, 'This law was ſhocking two ways ; it had 
no regard to the time when nature gives maturity 
to the underſtanding, nor to the time when ſhe 
gives maturity to the body. _ 

Amongſt the Romans, a father might oblige his 
daughter to repudiate + her huſband, though he 
himſelf had conſented to the marriage. But it is 
contrary to nature, for a divorce to be in the power 
of a third perſon. 

A divorce can be agrecablc to nature, only when 
it is by conſent of the two parties, or at leaſt of 
one of them : but when neither conſents, it is a 
monſtrous kind of divorce. In ſhort, the power 
of divorcement can be given only to thoſe who feel 
the inconveniencies of marriage, and who are fen- 
ſible of the moment when it is for their intereſt to 
make them ceaſe. | 


+ Law of the Burgundians, tit. 47. 
* Mr, Bayle, in his criticiſm on the hiſtory of 
Calviniſm, ſpeaks of this law, page 263. 


T See law 5. in the code de repudiis et judicio de 
- Moribus ſublato, | | 


CHAP, 
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CHAP. IV. 
The ſame ſubjeF continued, 


"THE law of * Recefſuinthus, permits the children 
of the adultereſs, or thoſe of her huſband, to 
accuſe her, and to put the flaves of the houſe to 
the torture, How iniquitous the law, which, to 
preſerve a purity of morals, overturns nature, the 
origin, the ſource of all morality | | 
With pleaſure we behold in our theatres a young 
hero expreſs as much horrour againſt the diſcovery 
of his mother-in-law's guilt, as againſt the guilt it- 
ſelf. In his ſurpriſe, though accuſed, judged, 
condemned, proſcribed, and covered with infamy, 
he ſcarcely dares to reflect on the abominable blood 
from which Phxdra ſprang ; he abandons all that 
15 moſt dear, the moſt tender object, all that lies 
neareſt his heart, all that can fill him with rage, 
. to deliver himſelf up to the unmerited vengeance of 
the gods. It is nature's voice, the ſweeteſt of all 
ſounds, that inſpires us with this pleaſure. 


CGH A P:-:V., | 
| Caſes in which we may judge by the principles of the 
civil law, in limiting the principles of the law if 
natire, | 


N Athenian law obliged + children to provide 
for their fathers, when fallen into poverty ; 

it excepted thoſe who were born of a | courtezan, 
thoſe whoſe chaſtity had been infamouſly proſtt 


* Tn the code of the Viſigoths, lib iii. tit, 4. $ 13 
+ Under pain of infamy, another under pain of im 
oriſonment. 
+ Plutarch, life of Solen, 
tutec 
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tured by their father, and thoſe whom he * had 
not learned any trade by which they might gain a 
livelihood. 

The law. conſidered that in the firſt caſe the fa- 
ther being uncertain, he had rendered the natural 
obligation precarious ; that, in the ſecond, he had 
ſullied the life he had given, and done the greateſt 
jury be could do to hischildren in depriving them 
of their reputation ; that, in the third, he had 
rendered inſupportable a life which had no means 
of ſubſiſtence, _ The law ſuſpended the natural ob- 
ligation of children, becauſe the father had violat-= 
cd his: it looked upon the father and the ſon as 
ho more than two citizens, and determined in reſ- 
pet to them only from civil and political views ; 
ever conſidering, that a good republic ought to 
have a particular regard to manners. I am of opi- 
nion that Solon's law was good in the two firſt. 
caſes ; that in which nature leaves the ſon ignorant 
who is his father, and that where it in a maniier 
direfts he ſhould not know him : bur I cannot ap- 
prove of it in the third, where the father has only 
violated an obligation of the civil law. _ 


CHAP. VI. 
That the order of ſucceſſion or inheritance depends on 


the principles of political or civil. law, and not on 
thoſe of the law of nature. . 


PHE Voconian law ordaitied, that no woman 

ſhould be left heireſs to an eſtate, not even if 

e was an only child. Never was there a law, 
lays St. Auguſtine #, more unjuſt, A formula of 
rculfus + treats that cuſtoin as Implous, which 


* Plutarch, life of Solon, and Gallienus i in axkees. 
ad art. c, 8, 

} De civitate Dei, lib. 3. + Lib. 2. cap. 12. 

Vor, II. B b deprives 
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deprives daughters of the right of ſucceeding to 
the eſtate of their fathers. Juſtinian + gives the ap- 
pellation of Barbarouns, to the right which the 
males had formerly of ſucceeding in prejudice 
to the daughters. Theſe notions proceed from 
their having conſidered the right of chil- 
dren to ſucceed to their fathers poſſeſſions, as a 
conſequence of the law of nature ; which it is not, 
_ The law of nature ordains, that fathers ſhall 
provide for their children ; but it does not oblige 
them to make them their heirs. 'The divifion of 
Property, the laws of this divifion, and the fucceſ- 
' fton after the death of the perſon who has had this 
diviſion, can be regulated only by the community, 
and conſequently by political or civil laws. 
Tt is true, that a political or civil order frequent- 
'J demands that children fhould ſucceed to their 
ather's eſtate ; but it does not always make this 
neceſſary. | 

There may be ſome reafons given why the laws 
of our fiefs appoint that the eldeft of the males, or 
the neareſt relations of the male ſide ſhould have 
all, and the females nothing : and why by the laws 
of the Lombards * the ſiſters, the natural chil- 
dren, the other relations; and, in their default, 
the treaſury might ſhare the inheritance with the 
daughters. ys | | 

It was regulated in fome of the dynaſties of Chi- 
na, that the brothers of the emperor ſhould ſuc- 
ceed to the throne, and that the children thould not. 
If they were willing that the prince thould have a 
certain degree of experience, if they feared his be- 
ing too young, and if it was become neceflary to 
prevent eunuchs from placing children ſucceflively 
on the throne, they might very juſtly eſtabliſh ſuch 
an order of ſucceſſion ; and when ſome {| writers 


+ Navel. 21. | 
_ F Lib. 2. tit. 14.4 6, 7, & 8. 
+ Du Halde on the 2d dynaſty, 
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have treated theſe brothers as uſurpers, they have 
judged only from ideas received from the laws of 
their 0OwN countries. 
| According to the cuſtom of Numidia *, Defalces, 
brother of Gala, ſucceeded to the kingdom ; not 
Maflinifla, his fon. 20s tk 
There are monarchies merely elective ; and fince 
it is evident, that the order of ſucceflion ought to be 
derived from the political or civil laws, it is for theſe 
to decide in what caſes it is agreeable to reaſon, that 
the ſucceſſion be granted to children, and in what 
caſes it ought to be givea to.others. | 
In a kingdom of + Arabia, the day the ſove- 
reign mounted the throne, they ſet guardians over 
all the pregnant women of the country, and the 
child who came Hirſt into the world was the hcir- 
apparent, | _ 
In countries where Polygamy is eſtabliſhed, the 
prince has many children ; the number of them is 
much greater in ſome of thefe countries than in o- 
thers. '[Chere are || ſtates where it is impoſlible for 
the people to maintain the children of the king : 
they might therefore make it a law, that the crown 
ſhall deyolve, not on the king's children, but on 
thoſe of his ilter, | 
A prodigious number of children would expoſe 
the ſtate to the moſt dreadful civil wars. "The or- 
der of ſucceſſion which pives the crown to the chil- 
dren of the ſiſter, the number of whom is not lar- 
ger than thoſe of a prince who has only one wite, 
muſt preyent theſe inconveniencies. 
| There are people amongſt whom' reaſons of ſtate, 
or ſome maxims of religion, have made it neceſſary 
that the crown ſhould be always fixed: in a certaiu 
* Livy, decad, 3. lib.g, +Strabo, 
ud. 16. | | 
| As at Lovengo in Africa, See the colleQion of 
voyages that contributed to the eſtabliſhment of an 
Eaſt-India company, vol. 4. part. 1. p. 114. 
b 2 family : 
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family : ſrom hence, in India, proceeds the jealou- 
fy of their * tribes, and the fear of loſing the de- 
ſcent : they have there conceived that never to 
want princes of the blood-royal, they ought-to take 
the children of the eldeſt ſiſter. of the king, 

A general maxim - Ir is an obligation of the law 
of nature, to provide for our children ; but to 
make them our iucceflours, is:an obligation of the 
civil or political law,. From hence are derived the 
different regulations, with reſpect to baſtards, in 
the different. countries of the world ; theſe are 
according to the civil or PRnnegs laws of cach 
country. | | | 


"CHAP. VL 
That we ought nat to decide by the precepts of religin: 
__* what belongs only to the law of nature. 


PHE Abyſlines have a moſt ſevere Lent of tity 
days, which weikens them to fuch a degree, 
that for a long time they are. incapable. of buſineſs: 
the Turks + do not fail to attack them after their 
lent, Religion ought, in- favour -of the natural 
right of ſelf- OFT to ſet bounds to theſe cul, 
toms. 
The Jews were obliged to keep the Sabbath ; but 
it was an inſtance of great ſtupidity in this nation, 
not to defend themſelves when their enemies choſe 
to attack them on this day. -- Cambylſes laying ſiege 
to Pelufiur, ſer in the firſt rank a great numberof 
thofe animals. which the Egyptians regard as fa- 


_ X See efring letters, col. 14. and the voyages that 
contributed to the eſtabliſhment of an Eaſt. India com- 
pany, vol. 3. part 2. p. 644. ; 

+ Collection of voyages that contrilated to the e- 
tabliſhment of an Eaft- India company, vol, 4. P. 35: 
$& lod” 

cred 
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cred ; the conſequence was, that the ſoldiers of 
the garriſon durtt not moleſt them. Who does 
aot lee that telt- defence is a duty Taperiour' to every 
procept © £ | | 


CHA: P:: VL 


That we ought not to regulate by the principles of the 


ann law, things which ſhould be regulated by thoſe 
of the civil law, 


B* the * civil law of the Romans, he who took a 
thing privately from a ſacred place, was punith- 
a only for the guilt of theft: by the + canon law, 
he Is puniſhed tor the crime of facrilege. T he: 
canon law takes cognizance of the place, the civil 
law of the fact. * But to attend only to the place, 
35neither 10 *refle&t on the nature and definition 
of a theft, nor. on the nature and definition ot 
jacrilege.. . ' 

+, As the huſband may demand a a ſeparation, by 
reaſon of the infidelity of his wife ; the wife mighr 
tormerly + demand it, on account of the infidelity 
bf the huſband. '* This cuſtom, contrary to a regu - 
lation made in the | Roman laws, was introduced 
into the 'ecclefiaſtic courts F, where nothing was 
regarded but the maxims of canon law ; and i In- 
deed, if we conſider marriage as a thing merely {p1- 
ritual, and as relating only to the things of another 


| 
| 
* Leg. 5. &. ad leg. Jolico peculatis, | 
+ Capite quiſquis 17, queſtione 4. Cujus obſervat. k | | 
lid, 13, cap. '19. tom. 3. "= 
be: Beauſmanoir on the ancient cuſtem of Beauvoiſis, | 
chap. 18. 


| Law of the fil code, ad leg. Fuliam de adul- 


mw. 


fs; At preſent they a0 Not take cogniſance of theſe 
things in France, 


was 


| life: 


- row 
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life, the violation is in both caſes the ſame. Bye 
the political and ec vil laws of almoſt all nations, 
| have with reaſon made a diſtinftion between them. 
They have required from the women a degree of re. 
ſerve and continency, which they have not exaQted 
from the men ; becauſe, in women, a violatipn of 
chaſtity ſuppoſes a renynciation of all virtue ; be- 
cauſe women, by violating the laws of marriage, 
quit the ſtate of their natural dependence, be- 
cauſe nature has marked the infidelity of women 
with certain ſigns; and, in fine, becauſe the chil- 
dren of the wife born in adultery neceffarily be. 
long, and are an expenſe to the huſband, while the 
children produced by the adultery of the huſband, 
_ not the wite's, nor are an expenſe to the 
Wiic, : vs 


CHAP. IX. 
That things which ought to be regulated by the princi- 
' ples of civil law, can ſeldom be regulated by thoſe of 
religion. | | | 
PEE laws of religion have a greater ſublimity, 
the civil laws a greater extent. 

The laws of perfection drawn from religion haye 
more in view the goodneſs of the perſon that ob- 
ſerves them, than of the ſociety in which they are 
obſerved : the civil laws, on the contrary, have 
more in view the moral goodneſs of men in gene 
ral, than that of individuals. No 

Thus, venerable as thoſe ideas are which im- 
mediately ſpring from religion, they ought not al- 
_ ways to ſerve as a firſt principle to the ciyil laws ; 
becauſe theſe have another, the general welfare of 
ſoccty. | 

The Romans made regulations amongſt them- 
ſelves, to preſerve the morals of their women ; 
theſe were political inſtitutions, Upon the efta- 


bliſhment of monarchy, they made civil avs on 
, us 
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this bead, and formed them on the principles of 
their civil government. When the Chriſtian reli- 
gion became predominant, the new laws that were 
then made had leſs relation to the general reCQtitude 
of morals, than to the holineſs of marriage ; they 
had leſs regard to the union of the two ſexes ina 
civil, than in a ſpiritual ſtate. SI 
At firſt, by the * Roman law a huſband who 

brought back his wife into his houſe, after ſhe had 
been found guilty of adultery, was puniſhed as an 
accomplice in her debauch., Juſtinian 4, from o- 
ther principles, ordained, that during the ſpace of 
two years he might go and take her again out of 
the monaſtery. 

Formerly, when a woman whoſe huſband was 

one to war, heard no longer any tidings of him, 
hi might eafily marry again, becauſe ſhe had in 
| her hands the power of making a divorce. 'The 
law of + Conſtantine obliged the woman to wait 
four years, after which ſhe might ſend the bill of 
divorce to the general ; and, if her huſband re- 
turned, he could not then charge her with adultery. 
But Juſtinian |} decreed, that let the time be ever ſo 
long after the departure of her huſband. She ſhould © 
not marry, unleſs by the depoſition and oath of the 
general ſhe could prove the death of her huſband. 
ngy had in view the indiflolubility of marriage ; 

ut we may ſafely ſay, that he had ittoo much in 
view. He demandeda poſitive proof, when a negative 
proof was ſufficient ; he required a thing extreme- 
ly difficult, ts give an account of the fate of a man 
at a great diſtance, and expoſed to ſo many acci- 
| Cents ; he preſumed a crime, that is, a deſertion of 
the huſband, when it was ſo natural to preſume his 


* Leg. 11. & ult, ff. ad leg. -Juliam de adulteriis, 
T Nov. 134, col, 9. cap. 10. tit. 190, 
| | Leg. 7. cod. de repudiis & judicio de morib. 
ſublato, | | ; 
| Auth, hodie quantiſcumque, code de repudiis. 
is | death, 
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death. He injured the commonwealth, by obligin 
women to live out of marriage ; he injured indivi: 
duals, by cxpoling them to a thouſand Gan- 
gers, "IF f | 

The law of Juſtinian ®, which ranked amongſt 
the cauſes of divorte the conſent of the huſband and 
_ wife to enter into a monaſtery, was entirely oppo: 
ſite to the principles of the tivil laws. Tr is natura] 
that the cauſes of divorce ſhould have their origin 
}n certain impediments, which could not be fore- 
feen, before marriage ; bur this dekire of preſerving 
chaſtity might be toreſeen, ſince it is in ourſelves; 
"Phis law favours inconſtancy in a ſtate, which i; 
by its very nature perpetual; it ſhocks the funda- 
mental principle of divorce, which permits the 
diflolution of one marriage only from the hope ot 
another. In ſhort, if we view it in a religious light, 
it 15 no more than piving victims to God ithout 4 
facrihce, 


C-H' AP; X; 


In what caſe we cught to follow the civil law which 
. permits, und nat the law of religion which ferbids. 
WH a religion which prohibits polygamy 3s 1n- 

troduced into a country, where 1t 1s permittec, 
we cannot believe, (ſpzaking only as a politician), 
that the laws of the country ought to ſuffer a man 
who has many wives fo embrace this religion z un- 
 lefs the magiftrate or the hnſband ſhoald indemnity 
them, by reſtoring them ſome way or other to 
their civil ſtate. Without this their condition | 
would be deplorable ; no ſooner would they obey 
the laws, than they would find themſelves deprived 
of the greatelt advantages of ſociety. 


* Auth, quod hodie, cod de repudiis. 
| CHAP. 
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CHAP. IL. 


That human courts of juſtice ſhould not be regulated by 


the maxims. of thoſe t1 tbunals which relate to the g- 
ther life. 


PHE tribunal -of the tnaitities. formed by the 
Chriſtian monks.on the idea of the tribunal of 
penitence, 1s contrary to all good policy. It has 
every where met with a general diſlike, and muſt 
have ſunk under the oppoſitions it met with, it. 
| thoſe who were reſolved to. eſtabliſh it, had nor 
drawn adyantages even from theſe oppoſitions. 
'This tribunal is inſupportable in all governments. 
I monarchies, it only makes informers and trai- 
tors ; In republics, it only forms diſhoneſt men ; 


_ in a deſpotic ſtate, ar js as Gelitructtive as the govern- 
ment 1ttelf. | 


CHAP. XI. 
The ſame ſutje continued. 


TT is one abuſe of this tribunal, that of two 

ſons accuſed of the ſame crime, he'who 7a 
is condemned to die, and he who confefles, avoids 
the puniſhment, 'Fhis has its. ſource in monaſtic 
Keas, where he who denies, ſeems.in a ſtate of im- 
penitence and damnation ;z and he who <onteſles, 
m a ſtate of repentance and ſalvation. But a di- 
{im&tion of this kind can have no relation to hu- 
man tribunals, Human juſtice, which ſees only, 
the actions, has but one compact with men, name- 
ty, that of innocence ; divine juſtice, which fees 


the thoughts,. has two, that of innocence and re+ 
pentance. Et 


 Vot.l, an nn Cc | CHAP, 
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CHAP. XI. 


In what caſes, with regard to marriages, we ought 
to-follow the laws of religion, and in what caſes we 
ſhould follow the civil laws. | On 


JT" has happened in all ages and countries, that 
+ religion has been blended with marriages, "When 
certain things haye been conſidered as impure or 
unlawful, and were nevertheleſs become neceflary, 
they were obliged to call in religion, to legitimate 
in the one caſe, and to reprove in others. | 
Oa the other hand, as marriage is of all human 
ations that in which ſociety is moſ} intereſted, it 
became proper that this ſhould be regulated by the 
civil laws, WES 
Every thing which relates to the nature of mar- 
Tiage, its form, the manner of contracting it, the 
fraitfulneſs it occaſions, which has made all nati- 
ons conſider it as the object of a particular bene- 
diction ; a benediCftion' which not being always 
annexed to it, is ſuppoſed to depend on certain ſu- 
periour graces ; all this, I ſay, is withia the reſort 
of religion. | ETONs Fs F-* 
The conſequences of this union, with regard to 
property, the reciprocal advantages, every thing 
which has a relation to the new family, to that 
from which it ſprung, and to that which is expeCt- 
ed to ariſe ; all this relates to the civil laws. 
As one of the great obje&ts of marriage is to 
take away that uncertainty which attends unlawful 
conjunctions, religion here ſtamps its ſeal, and the 
civil laws join theirs to it; to the end that it may be 
as authentic as poſſible, Thus, beſides the condt- 
tions required by religion to make a marriage valid, 
the civil laws may ſtill exa&t others, : 
The civil laws receive this power from their being 
additional obligations, and not contradictory Loa 
| | - 
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The law of religion infiſts upon certain ceremonies, 
the civil laws on the conſent of fathers ; in this 
caſe they demand ſomething more than that 
of religion, but they demand _—_— contrary to 


It, 

It follows from hence, that the religious law 
muſt decide whether the bond be indiffoluble, or 
not ; for if the laws of religion had made the bond 
indiffoluble, and the civil laws had declared it might 
be broken, they would be contradiftory to each 
other. 1» 

Sometimes the regulations made by the civil laws 
with reſpe& to marriage, are not abſolutely neceſ- 
fary ; ſuch are thoſe eſtabliſhed by the laws, which, 

inſtead of annulling the marriage, only puniſh 
thoſe who contract ir. 

Amongſt the Romans the Papian law declared 
thoſe marriages illegal which had been prohibited, 
and yet only ſubje&ed them to a penalty * ; but a 
Os, made at the inſtance of the empe- 
rour Marcus Antoninus, declared.them void ; there 
then no longer ſubſiſted + any ſuch thing as a mar- 
riage, wife, dowery, or huſband. The civil laws 
determine according to circumſtances : ſometimes 
they are moſt attentive to repair the evil; at others 
tO prevent it, _. | 


* See what hath been Laid on this CubjeR in in book 
23. chap, 2 F.C FIT 
+ See ob 16. f. de ritu nuptiarum; and law 


3. \ 1. alſo at? rm de donationibus inter virum " 
wxorem, 


kB gig. CHAP. 
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"7-0 3. a: 
In what inſtances marriages between relations ſhould 


be regulated by the laws of nature ; and i in | what 
- inflances by the croil laws. 


Wi regard to the prohibition of marriage be- 
_,** tween relations, it 1s a thing.extremely deli- 
cate, to fix exa&ly the point at which the laws of 
nature ſtop, and where the civil laws begin. Tor 
this, purpoſe we, muſt eſtabliſh ſome principles, 

"The marriage of the fon with the mother con- 
founds the ſtate of things : the ſun ought to have 
an unlimited reſpef&t to his mother, the wife owes 
an unlimited reſpett to her huſband; therefore the 
marriage of. the. mother to her fon would ſubvert 
the natural ſtare of both. 

"Beſides, nature has forwarded in women the 
tune in which they are able to have children, but 
| has retarded it in mien : and, for the ſame reaſon, 
' women fooner I6ſc this ability, and men later. lf 
the marriage between the mother and the ſon was 
permitted, it would almoſt always, be the caſe, that 
when the huſband was capable'of entering into the 
views of nature, the wife would be incapable. 

The marriage between the father and the daugh- 
ter 1s contrary to nature, as well as the other ; but 
_ Jt 4s leſs comrary, , becauſe it has not theſe two ob- 
ſtacles, Thus the Tartars, who may;marry their 
daughters *, never-marry their mothers,” as we [ec 
in the accounts we have .of.that nation +. 

It has ever been the natural duty of fathers to 
watch over the chaſtity of their children. Intruſt- 


* This law i is very ancient amongſt them, Attila, 
ſays Priſcus in his embaſly, opt in a certain place | 
"to marry Eſca his daughter. | A thing permitted, 
he adds, by the laws of the Scythians, p. 22. 

+ Hitt. of the Tartars, part 3. p. 236. F 

c 
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ed with the care of their education, they are obl- 
ged to preſerve the body in the greateſt perfection, 
and the mind from the leaſt corruption ; to en- 
courage whatever has a tendency to inſpire them 
with virtuous defires, and to nouriſh a becoming 
tenderneſs. Fathers, always employed in preſerv- 
ing the morals of their children, mutt have a natu- 
ral averſion to every thing that can render them 
corrupt. Marriage, you will ſay, is not a corrupti- 
on: but before marriage they muſt ſpeak, they muſt 
make their perfons beloved, they muſt ſeduce : ir 
is this ſeduction which ought to inſpire us with 
horrour, | 

There ſhould be therefore an unſurmountable 
barrier between thoſe who ought to give the edu- 
cation, and thofe who are to receive it; in order 
to prevent every kind of corruption, even though 
the motive be lawful. Why do fathers fo carefully. 
deprive thoſe who are to moſy their daughters, ot 
their company and familiarity ? 

The horrour that ariſes againſt the inceſt of the 
brother with the ſiſter ſhould proceed from the 
ſame ſource. The defire of fathers and mothers. 
to preſerve the morals of their children and fami- 
lies untainted, is ſufficient to inſpire their offsprin 
with a deteſtation of every thing that can lead to 
the union of the two ſexes. __ 

The prohibition of marriage between. couſin- 
germans has the {ame original... In: the carly ages, 
that is, in the” times of innocence ;. in the ages 
when luxury was. unknown, it was cuſtomary for 
children + upon their marriage, not tO remove 
from their parents, bur to ſettle in the:ſame houſe, 
as 2 imall habitation was at _— time: ſufficient for = 


+ It was thus atnonglt the ancient Romans, 


a large 
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a large family ; the children + of two brothers, or 
couſin-germans, were confidered both by others 
and themſelves, as brothers. 'Fhe eſtrangement 
then between the brothers and filters, - as to 
_ marrriage #, ſubſilted alſo between the coulin-ger- 
1ans, h 

 Thele principles are -ſo ſtrong and ſo natural, 
that they have had their influence almoſt all over 
the earth, independently of 'any commiunication, 
It was not the Romans who taught the inhabitants 
of Formoſa ||, that the marriage of relations of the 
fourth degree was inceſtuous : it was not the Ro- 
maas that communicated this ſentiment to the A- 
rabs $: it was not they who WuURAE it to the inha- 
bitants of the Maldivian iſlands * 

— But if ſome nations have not rejected marriages 
between fathers and children, ſiſters and brothers; 
we have ſeen in the firſt book, that intelligent beings 
do not always follow the law of nature. Who 
could have imagined it ! Religious ideas have fre- 
quently men them fall into theſe miſtakes, If the 
Aſſyrians and the Perſians married their mothers, 
the firſt were influenced by a religious reſpect for 
Semiramis, and the ſecond did i it becauſe the reli- 


YS Amongſt the Rotnans they had the ſame name, 
the coulſin-germans were called brothers, 

t It was thus at Rome in the firſt ages, till the peo- 
ple made a law to permit them ; they were willing to 
favour a man extremely popular, who had married 
his: couſin- - german, | Plutarch's treatiſe, intitled, 9ue- 

tons concerning the affairs of the Romans, 

| Colle&ion_ of: voyages to the Indies, vol. 5. _ 
1. An account of the ſtate of Formoſa, 

$ Koran, chap. of women, 

* Sce Francis Pirard, 


p1ON 
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gion of © ajrongy gave a preference * totheſe mar- 
rages, If the Egyptians married their ſiſters, it 
proceeded from the wildneſs of the Egyptian re- 
ligion, which conſecrated theſe marriages in honour 
of Ifis. As the ſpirit of religion leads us to attempr 
whatever Is great and difticult, we cannot infer 
that a thing is natural from its being conſecrated 
by a falſe religion. 

The principle which informs us that marriages 
between fathers and children, between brothers 
and ſiſters, are prohibited, iq order to preſerve na- 
tural modeſty in families, will help us ro the difco- 
yery of thole marriages that are forbidden by the 
law.of nature, and of thoſe which can be ſo only 
by the civil law, 

As children dwell, or are ſuppoſed to dwell in 
their father's houſe, and conſequently the ſtepſon 
with the ſtepmother, the ttepfather with the ſtep- 
daughter, or wife's daughter ; the marriage be- 
tween them is forbidden by the law of nature, In 
this cafe the reſemblance has the ſame efie& as the 
reality, becauſe ir ſprings from the ſame cauſe : 
Lhe civil law neither can, nor ought to permit 
theſe marriages, 

There are nations, as we have already obſerved, 
amongſt whom couſin germans are conſidered as 
brothers, becauſe they commonly dwell in the ſame 
houſe; there are others, where this cuſtom is not 
known, Among the firſt, the marriage of cou- 
fin-germans ought to be regarded as contrary to 
nature ; not ſo among the others. But the-laws 
of nature cannat be local, Wherefore, when theſe 
marriages are forbidden or per mitted, they are, 
according to the circumſtances, perennveg or for- 
bidden by a civil law. 

It is not a neceflary cuſtom for the brother-in- 


* They were conſidered as more honourable. See 


Philo de ſpecialibus legib, que pertinent ad precepla de- 
calogi, Paris, 1640, þ. 778. 


law 


'The marriage between them .is not then prohibited 


which forbids or permits it, is not a law of nature, 
but a civil law, regulated by circumſtances, and 


when this is not the caſe, The prohibitions of the 


' another, and the children, neceflarily dwell in the 


EEC NN 
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Jaw and the ſiſter-in-law to dwell in the ſame houſe, 


to preſerve chaſtity in the family; and the law 


dependent on the cuſtoms of each country : Theſe 
are cajes on which the laws depend on the morals 
or cuſtoms of the inhabitants, — 

The civil laws forbid marriages, when by the 
cuſtoms received in a certain -country they are 
found to be in the ſame circumſtances as thoſe for- 
bidden by the law of nature ; and they permit them 


laws of nature are invariable, becauſe the thing on 
which they depend is invariable ; the father, the 


{ame houſe, But the prohibitions of the civil laws 
are accidental, becauſe .they depend on an acciden- 
tal cixcumſtance ; couſin-germans and others dwel- 
ling in the haule by accident.. 
'This explains why the laws of Moſes, thoſe of 
the Egyptians *, and of many other nations, per- 
mitted the marriage of the brother-in-law with the 
ſiſter in-law ; whilſt theſe very marriages were dil- 
allowed by other nations. | | | 
In the Indies they have a very natural reaſon for 
admitting this fort of marriages. The uncle 1s 
there conſidered as the father, and is obliged to 
maintain and educate his nephew, as if he was his 
own child : This proceeds trom the diſpoſition of 
theſe people, which is good-natured and full of 
humanity. "This law, or this cuſtom, has produ- 
ced another; if a huſband has loſt his wife, he does 
not fail to marry her ſiſter : And this is extremely 
natural, for his new confort becomes the mother of 
her ſiſter's children, and not a cruel ſtepmother. 


* See law 3. of the code de inceſizs et inutilibs 


nan c HAP. 


-- 
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That we ſoould not regulate by the principles of poli- 
tical law, thoſe things which depend on the princi- 
ples of civil law. | 


A» men have given vp their natural independence 
4X to live under political laws, they have given 
up the natural community of goods to live under 
civil laws. | 
By the firſt, they acquired liberty ; by the ſe- 
cond, ' property. We ought not to decide by the 
laws of liberty, which, as we have already ſaid, is 
only the government of the community, what 
ought to be decided by the laws concerning proper- 
ty, It is a paralogiſm to ſay, that the good of the 
individual ought to give way to that of the public : 
This can never take place, but when the govern- 
ment of the community, or, in other words, the 
liberty of the -ſubje& is concerned ; this does not 
affe& thoſe caſes which relate to private property, 
becauſe the public good conſiſts in every one's ha- 
ving that property, which was given him by the ct- 
vil laws, invariably preſerved. Spins 
_ Cicero maintains that the agrarian laws were un- | 
juſt; becauſe the community was eſtabliſhed with 
200 Other view, but that every one might be able to 
preſerve his property. _ 
Let us therefore lay down as a certain maxim, 
that whenever the public-good happens to be the 
matter in queſtion, it is never for the advantage of 
the public to deprive an individual of his property, 
or even to retrench the leaſt part of it by, a'law, -or- 
a pohtical regulation. In this caſe we ſhould fol- 
low the rigour of the civil law, which is the Palla- 
dium of prope = T9, : : at cerh s , 
Thus, when the public has occaſion for the e- 
ſtate of an individual, it ought never to at by the. 
Yor. Il, = rigour 
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Tigour of political law : It is here that the civil law 
ought to triumph, who with the eyes of a mother 
regards every individual as the whole community, 
If the political magiſtrate would erect a public 
edifice, or make a new road, he muſt indemnity 
thoſe who are injured by it; the public 1s itt this 
reſpect like an individual, who treats with an ingi- 
vidual, It is full enough, that jt can oblige a ci- 
tizen to {cll his inheritance, and that it can ftri 
him of this great privilege which he holds from the 
civil law, the not being forced to alienate his poſl- 
{cſlions.. | 
After the nations which ſubverted the Roman 
empire had abuſed their very conqueſts, the ſpirit 
of liberty called thenr back to that of equity. 'They 
exerciſed the moſt barbarous laws with modera- 
tion: And if any one ſhould only doubt the truth 
of this, they need only read Beaumanoir's admira- 
ble work on juriſprudence, written in the twettth 
century. 
| They mended the high-ways in his time, as we 
do at preſent. He ſays, that when a highway couid 
not be repaired, they made a new one as near the 
o1d as poſſible ; but .indemnified the proprietors at 
the * expence of thoſe who reaped any advantage 
from the road. They determined at that time by 
_ thecivil law; in our days we determine by the Jaw 
of politics. 


—_—————————— —_——__—J—— — 
CHAP. XVI, 
That we ought not to decide by the rules of the civil 
law, when it is proper to decide by thoſe of the p6- 
litrcal faw. 5 
TOST- difficulties on this fabje&t may be cafily 
Aa'2 ſolved, by not confounding the rules derived 
* 'The lord appointed colleors to.receive the toll 
from the peaſant, the gentlemen were obliged to con-. 
tribute .by the count, and the clergy by the bilhop. 
Beaumanoir, chap. 22, > 


from 


Chap. 16. ' OF LAWS, © rt 
from property. with thoſe which privg from liber- 


2 Is the demeſne of a ſtate or government aliena- 
ble, or is it not? 'This queſtion ought to be decid- 
ed by the political law, and not 'by the civil. Ir 
ought not to be decided by the civil law, becauſe ir 
is as neceflary that there ſhould be demeſnes for 
the ſubſiſtence of a ſtate, as rhat the ſtate ſhould 
have civil laws to regulate the diſpoſal of property. 

If then they alienate the demeſne, the ſtate will 
be forced to make a new fund for another. Burt 
this expedient oyerturns the political government, 
becauſe, by the narure of the thing, for every de- 
meſne that ſhall be eſtabliſhed, the ſubje& will al- 
ways be obliged to pay more, and the ſovereign to 
receive leſs; in a word, the demeſne js neceſſary, 
and the alienation is not, _ | 

The order of facceflion is, in monarchies, found- 
ed on the welfare of the ſtate, which makes it ne- 
ceſary that this border ſhould be fixed, to avoid the 
misfortunes, which, I 'have faid, muſt ariſe in a 
deſpotic kingdom, where all is uncertain, becaulc 
all 1s arbitrary. Eng 


The order of the ſucceflion is not fixed for. the 


fake of rhe reigning family ; but becauſe it is the 
intereſt of the ſtate, that it ſhould have a reigning 
family, The law which regulates the ſucceſſion of 
individuals, is a civil law, whoſe view is the intereft 
of individuals ; that which regulates the ſucceſſion 
to monarchy, is a political law, which has in view 
the welfare and preſervation of the kingdom. 

It follows from hence, that when the political 
law has eſtabliſhed an order of ſucceſfion in a 
kingdom, and this order is at an end, it is abſurd 
fo reclaim the ſucceſſion in virtue of the civil law 
of any nation whatſoever, ' One particular ſociety 
does not make laws for another ſociety, The civil 
laws of the Romans are no more-applicable than a- 
by other civil laws, "They themſclves did not make 

Dd 2 ale 
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uſe of them, when they proceeded againſt kings ; 
And the maxims by which they judgea kings, are 
{o abominable, that they ought never to be reyi- 
ved. | | 
Ir follows alſo from hence, that when the politi- 
cal law has obliged a family to renounce the ſuc- 
ceffion, it is abſurd to inſiſt upon the reſtitutions 
drawn from the civil Jaw. Reſtitutions are in the 
law, and may be good againſt thoſe who live in the 
law : But they are not proper for fuch as have 
been raiſed up for the law, and who live for the 
law. 

It js ridiculous to pretend to decide the rights of 
kingdoms, of nations, and of the univerſe, by the 
{ame maxims on which (to make uſe of an exprel- 
ſion of * Cicero) we ſhould decide the right of a 


- gutter between individuals. 


CH AP. XVII. 
The Jame ſubje@ continued, 
STRACISM ought to be examined by the ruicy 
of the political, and not by thoſe of the civil 
law; and fo far is this cuſtom from rendering a 
popular government odious, that it is, on the con- 
trary, extremely adapted to prove its lenity. We 
ſhould be ſenſible of this ourſelves, if, while banith- 
ment is always contidercd among(t us as nalty, 
we were able to ſeparate the idea of oftraciſm from 
that of puniſhmeat. 

Ariſtotle + tells us, that it is univerſally allowed 
that this practice has ſomething in it both humane 
and popular. ' If in thoſe times and places where 
this ſentence was executed, they found nothing in 
it that appeared odious ; is it for us, who ſce things 


* Lib. i, of laws, + Repub. lib, iii. cap, 13. 
at 
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at ſuch a diſtance, to think otherwiſe than the ac- 
cuſers, the judges, and the accuſed themſelves ? 
| And if we conſider that this judgment of the 
people loaded the perſon with glory on whom ir 
was paſſed z that when at Athens it fell upon a man 
without * merit, from that very moment they cea- 
{ed to + uſe it ; we ſhall find that numbers of peo- 
le have entertained a falle idea of it, and thar is 
was an admirable law which could prevent the ill 
conſequences which the glory of a citizen might 
produce, by loading him with new glory, 


CH AE:::AVITI 
That it is neceſſary to inquire, whether the law 
which ſeem contradiftory, are of the fame claſs. 


AT Rome the huſband was permitted to lend his 

wife to another, Plutarch tells us this {| in 
expreſs terms, We know that Cato lent his || wife 
10 Hortenſius, and Cato was not a man ta violate 
the laws of his country. 

On the other hand, a huſband who ſuffered his 
wite to be debanched, who did not bring her to 
juſtice, or who took her again after her F$ condem- 
nation, was puniſhed. 'Pheſe laws ſeem to contra- 
diet each other, and yer are not contradi&ory. 
The law which permitted a Roman to lend his wire 
was viſibly a Lacedzmonian inſtitution, eitabliſhed 
with a view of giving the republic children of a 
good ſpecies, if I may be allowed the term: The 


* Hyperbolns, See Plutarch, life of Ariſtides. 


FR it was found oppoſite to the ſpirit of the legiſla- 


} Plutarch in his compariſon between Lycurgus 
and Numa, 


| Plutarch, life of Cato. | | 
\ Leg. 11.54 ult, F, ad les, Jul, de adulteriis. 
othcr 
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other had in view the preſ:rvation of morals, The 
firſt was a law of politics, the ſecond a civil law, 


CHA E.- ALS. 


That we ought not to decide thoſe things by the civil 
law, which ought to be decided by domeſtic laws. 


HE law of the Viſigoths injoins; that the || ſlaves 

of the houſe ſhall be obliged to bind the man 

and woman they ſurpriſe in adultery, and to pre- 

ſent them to the huſband an] to the judge : A ter- 

rible law, which puts into the hands of ſuch mean 

perſons the care of public, domeſtic, and private 
vengeance ! 

'This law can be no where proper but in the fe- 
raglios of the eaſt, where the ſlave who has the 
charge of the incloſure, is deemed an accomplice 
upon the diſcovery of the leaſt infidelity. He fzi- 
zes the criminals, not ſo much with a view to bring 
them to juſtice, as to do juſtice to himſelf, and to 
obtain a fcrutiny into the circumſtances of the ac- 
tion, in order to remove the ſuſpicion of his ne- 
gligence. 
But, in countries where women are not guarded, 
it is ridiculous to ſubject thoſe who govern the fa- 
mily, to the inquifition of their ſlaves. 

This inquiſition may, in certain caſes, be at the 
moſt a particular domeſtic regulation, but never a 
civil law, 


CHAP. XX. 

That we ought not to decide by the principles of the 

civil laws, thoſe things which belong to the law of 
nations. Ts 

J BERT Y conſiſts principally in not being forced 

to do a thing where the laws do not obliye. 

| Lib. uw, tit. 4-$ 6. 


Pcop's 
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People are in this ſtare, only as they are governed 
by civil laws ; and becauſe they live under thoſe ci- 
vil laws, they are tree. 

|t follows from hence, that princes who live not 
among themſelves under civil laws, are not tree ; 
they are governed by force ; they may continually 
force, or be forced. From hence it follows, that 
treaties made by force, are as obligatory as thoſe 
made by free conſent. When we who live under 
civil laws, are, contrary to law, conttrained to en- 
ter into a contraCt, we may, by the aſliſtance of 
the law, recover from the effects of violence : But 
a prince, who is always in that ſtate in which he 
forces or is forced, cannot complain of a treaty 
which he has been obliged by violence to enter in- 
to. This would be to complain of his natural ſtate ; 
it would ſeem as if he would be a prince with re- 
ſpect to other princes, and as if other princes 
thould be fubjefts with reſpeE&t to him ; that is, 1t 
would be contrary to the nature of things. 


CH A P. XXL. 


That we fbould not decide by political laws, things 
which belong to the law of nations. WP 


POLITIC AL laws demand that every man be 

* ſubject ro the criminal and civil courts of the 
country where he reſides, and to the cenſure of the 
tovereign. : 

The law of nations requires, that Princes ſhall 
lend ambafſadours; and a reaſon drawn from the 
nature of things does not permit thefe ambaſſa- 
dours to depend either on the ſovereign to whom 
they are ſent, or on his tribunals. They are the 
Voice of the prince who ſends them, and this voice 
 QUght to be free ; no obſtacle ſhould hinder the exe- 
cution of their office : They may frequently offend, 
bcauſe they ſpeak for a man intirely independent ; 

| they 
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they might be wrongfully accuſed of crimes, if 
they were liable to. be puniſhed for crimes; if 
they could be arretted for debts, theſe might he 
forged. 'Thus a prince who has naturally a bold 
and enterpriſing ſpirit, would ſpeak by the mouth 
of a man who had every thing to fear. We muſt 
then be guided, with reſpe&t tro ambaſſadours, by 
reaſons drawn from the law of nations, and not by 
thoſe derived from political law. But if they make 
an ill uſe of their repreſentative character, a ſtop 
may be pur to it by ſending them back. They may 
even be accuſed before their maſter, who by this 
means becomes either their judge or their accom- 
plice. 


CH A P. XXII: 
The unhappy fate of the Ynca Athualpa, 


"THE principles we have juſt been eſtabliſhing, 
| were cruelly violated by the Spaniards, The 

Ynca Athualpa * could only be tried by the law ot 
nations; they tried him by political and civil 
laws; they accuſed. him for putting to death 
/ome of his own ſubjeCs, for having many wives, 
&c, and ro hll up the meaſure of their ſtupidity, 
they condemned him, not by the political and civil 
| laws of his own country, but by the political and 
civil laws of theirs. 


— 


CH AP, XXI8.. 


That when, by ſeme circumſtance, the political law 
becomes deflrudive to the flate, we ought 10 decide 
by ſuch a political law as will preſerve it, whic# 
ſometimes becomes a law of nations, 


\W HEN that political law which has eſtabliſhed 


in the kingdom a certain order of fuccefſon, 


* See Garcillafſo de la Vera, 
becomes 
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becomes deſtruCtive to the body-politic, for whoſe 
fake it was eſtabliſhed, there is not the leaſt room 
to doubt but another political law may be made to 
change this order ; and ſo far would this law be from 
oppoſing the firſt, it would in the main be entirely 
conformable to it, ſince both would depend on this 
principle, that THE SAFETY OF THE PEOPLE IS 
THE SUPREME LAW, | 

I have ſaid * that a great ſtate becoming acceſſory 
to another, is urſelf , weakened, and even weakens 
the principal. We know that it'is for the intereſt 
bf the ſtate to have the ſupreme magiſttate within 
itſelf, that the public revenues be well adminiſter- 
ed, that its ſpecie, be not ſent abroad to enrich an- 
other country. It is of importance, that he who 
is to goverh. has not imbibed foreign maxims : 
Theſe are leſs agreeable than thoſe already eſtabliſh- 


ed. Beſides, men have an extravagant fondneſs for. 
their own laws and cuſtoms : Theſe conſtitute the. 
happineſs of every community ; -and, as we learn 
from the hiſtories of all nations, are rarely chan- 


ged without violent commotions, and a great effu- 
flion of blood. G : mg PR TEE : 

It follows from hence; that if a great ſlate has to 
its heir the poſſeflor of a great ſtate, the firſt may 


reaſonably exclude him, becauſe a change in the 


order of ſucceſſion, muſt be of ſervice to both ſtates. 
Thus a law of Ruſſia made in the beginning of the 


reign of Elizabeth, moſt wiſely excluded from the 
potſeſſion of the crown, every heir who pofleſſed 


another monarchy ; thus the law of Portugal dif- 
qualifies every ſtranger who lays claim tothe crown 
by right of blood. F FONTS 

- Vut if a nation may exclude, it may with greater 
reaſon be allowed a right to oblige a prince to re- 
nounce, If the people fear that a certain marriage 
Till be attended with ſach conſequences; as ſhall 


* Book viii, chap. 17, et ſeq. | | 
Vor., VI. be... _— 
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rob the nation of its dependence, or diſmember 
fome of its provinces, it may very juſtly oblige the 
contractors and their deſcendents to renounce all 
right over them ; while he who renounces, and 
| thoſe to whoſe prejudice he renonnces, have the 
teſs reafon ro complain, as the ſtate might original- 
Iy have made a law to exclude them. | 


CHAP. xx. 
That the regulations of the police are of a different 
| claſs from other civil laws, 


"HERE are criminal, whom the magiſtrate pu- 
 niſhes, there are others whom he reclaims. 
The firſt are ſubje&t to the power of the law, the 
others to his authority : Thoſe are cut off from 
ſociety ; theſe they oblige to live according to the 
- rules of ſociety, | 

In the exerciſe of the police, it is rather the ma- 
s:(trate who punithes than the law ; in the ſentence 
paſſed on crimes, 'it is rather the law which pu- 
niſhes than the magiſtrate, The buſineſs of the 
police conſiſts of affairs which arife every inſtant, 
and are commonly of a trifting nature : There 1s 
then but little need of formalities, . The aCtions of 
the poltce are quick, they are exercifed over things 
which return every day; it would be therefore im- 
proper for it to inflift ſevere punifhments. It is 
cominually employed about minute particulars; 
areat examples are therefore not deſigned for 1ts 
_ purpoſe, It is governed rather by regulations than 
laws ; thofe who are ſubject to its juriſdiction, are 
inceffantly under the eye of the magiſtrate : It 1s 
therefore the fault of the magiftrate if they fall in- 
_ to exceſs. Thus we ought not to confonnd a fla- 
grant violation of the laws, with a ſimple breach of 

the police; theſe things are of a different order. 
From hence it follows, that the laws of that ” 
an 

| 
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; 9 * republic, where bearing fire-arms is puniſh- 
e&& as a capital crime, and where it is not more 
fatal to make an ill uſe of them, than to carry 
them, is not agreeable to the nature of things. 

It follows, moreover, that the applauded action 
of that emperour, who cauſed a baker to be im- 
paled whom he found guilty of a fraud, was the 
ation of 'a Sultan, who knew not how to be juſt, 
without committing an outrage on juſtice. 


CHAP. XXV. 


That we ſhould not follow the general di iſpoſctions of 
the croil law, in things which ought to be ſubjett to 


particular rules drawn from their own nature. 


Þ it a' good law, that all civil obligations paſſed 
between ſailors in a ſhip in the courſe of a voy- 
age ſhould be null ?., Francis Pirard + tells us,. that 
in his time it was not obſerved by the Portugueſe, 
though it was by-the French. . Men who are toge- 
ther only for a ſhort tune ; who have no wants, 
nce they- are provided for by the-prince, who have 
only one obje&t. in view, that of their voyage ; who 
are-no longer; in ſociety, but: are only the inhabi= 
tants of a ſhip, ought not to contract obligations 
that were ' never \introdaced, but to ſupport the 
burthen of civil-ſociety, - 

In the ſame ſpirit was the law of the Rhodians, 
made at a- time when they always followed -the 
coaſts ; it ardained that thoſe who during a tem= 
peſt ſaid ina veſſel, ſhould have ſhip and carggy 
and thoſe who quined it ſhould have-nothing, _ - 


* Venice, 


1} Chap. zIV, P. 12, 1X 
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Of the Origin and Revolutions of the Roman 
laws on Succeſſions. 


c H A P. I. 
Of the Roman laws 8n Succefſions. 


TH5 affair derives its eſtabliſhment from the 

moſt diſtant antiquity ; and to penetrate to its 
foundation, permit me to ſearch'among the firſt 
laws.of the Ramans, for what, I believe, nobody 
has yet been ſo happy as to diſcover. 

' We know that Romulus * divided the land of 
his little kingdom-among his ſubje&ts ; it ſeems to _ 
me, that from hence the laws of Rome on ſucceſ- 
fions were derived. 

The law of the diviſion of lands male i It neceſſa- 
ry that the property of one family ſhould not paſs 
Into another : From hence it followed, that there. 
were but two orders of heirs eſtabliſhed by law 4, 
the children and all the deſcendents that were not. 
emancipated, but lived under the power of the fa- 
ther, whom they called fi heredes, or his natural 
heirs : And in their detault, the neareſt relations 
on the male-fide, whom they called agnati. | 

Ir followed likewiſe, that the relations on the fe+ 
male-ſfide whom they called cognati, ought not to 
ſucceed ; they would have conveyedthe eſtate into, 
another family, which ws! not allowed, "| - 


' Dionyf. Halicar. lib, ii. c. 3. Plutarch,  compa- 
rifon between Numa and Lycurgns, £ 

+ At i inteſtato moritur cui ſuus heres nec | exeubx;” 
agnatus proximus familiam habeto. Fragment of t6: 


law of the tay elve tables in Ulpien, the laſt title, 
From * 
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From thence alſo it followed, that the children 
ought not to ſucceed to the mother, nor the mo- 
ther to her children; for this might carry the e- 


ſtate of one family into another. Thus we ſee 


them excluded * by the law of the twelve tables ; 
it called none to the ſucceſſion hut the agnatz, and 
there was NO agnation between the ſon and the mo- 
ther, 

| But it was indifferent whether the ſuus heres, or, 
in default of ſuch, the neareſt by agnation, was 
male or female ; hecaule; as the relations on the 
mother's fide could not ſucceed, though a woman 


who was an heireſs ſhould happen to marry, yet 


the eſtate always returned into the family from 
whence it came. On this account the law of the 
twelve tables does not diſtinguiſh, whether the per- 
ſon + who ſucceeded was male or female. 

This was the cauſe, that though the grandchil- 
dren by the ſon ſucceeded'to the graudfather, the 
grandchildren by the daughter did not fucceed; 
tor, to prevent the eſtate from paſling into another 
family,- the agnati -were preferred before them. 
Hence the daughter, and not her 5 children, fuc- 
ceeded to the father. 


. Thus amongſt the primitive Romans the women 


facceeded, when this was agreeable to the law of 
_ the divifion of lands ; and they did not ſucceed 
when this law might ſuffer by it. 


Such were the laws of ſuccefſian among the pri- 


mitive Romans; and as theſe had a natural depen- 
dence on the conſtitution, and were derived trom 
the diviſion of lands, it is eaſy to perceive that they 
had not a foreign original, and. were not of the 
number of thoſe brought into the republic by the 
deputies ſeat i into the cities of Greece, 


| * See the frag. of Ulpian, 5 8. tit. 26, Ink. tit. D 


jn proemio ad S., C. Tertull:ianum. 
f Paulus, lib. i, ſent. tit. 8, y 3: oe 


+ luſt, ib. iii, $ 15. 
Dionyfius 
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Dionyſius' Halicarnafſus * tells us, that Serviys 
'Tullius finding the laws of Romulus and Numa on 
the diviton of lands aboliſhed, he reſtored them and 
made new ones, to give the older a greater weight, 
We cannot therefore doubt, but that the Jaws we 
have been ſpeaking of, made in conſequence of this 
diviſion, were the work of theſe three Roman le- 
onlators., | ; 

The order of ſucceſſion haviag bcen eſtabliſhed 
in conſequence of a political law, no citizen was 
allowed to break 1n upan it by his private will ; that 
35, In the firſt ages of Rome, he had not the power 
of making a teſtament, Yet it would have been 
hard to deprive him, in his laſt moments, of the 
triendly commerce of kind and beneficent aCtions, 

They therefore found a method of reconciling, 
in this re{pect, the laws with the deſiyes of the in- 
dividual, He was permitted to diſpoſe of his ſub- 
ſtance in an aſſembly of the people, and thus every 
teſtament was, jn ſome ſort, an att of the legiſla- 
| tive power, ” 

The law of the twelve tables permitted the per- 
ſon who made his will, to chuſe which citizen he 
pleaſed for his heir. | 'The reaſon that induced the 
Roman laws ſo {tri&tly to reſtrain the number of 
thoſe who might ſucceed ab intefata, was the lay 
of the diviſion of lands ; and the reaſon why they 
extended fo widely the power of the teſtator, was, 
that as the father might ſell + his children, he 
might with greater reaſon deprive them of his ſub- 
{tance. Theſe were therefore different effects, ſince 
they flowed from different principles; and tuch 1s, 
in this reſpect, the ſpirit of the Roman laws, 


* Lib. iv. p. 276. | . 
+ Dionylius Halicarnafſus proves by a law of Nu-. 
ma, that the law which permitted a father to ſel] his 
ſon three times, was made by Romulus, and not by 
the Decemvirs, L356. 2. The 
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The ancient laws of Athens did not permit a ci- 
tizen to make a will, Solon * permitted it, with 

an exception to thoſe who had children : And the 
| legiſlators of Rome, filled with the 3dea of paternal 
power, permitted the making a will even to the 
prejudice of their children. It muſt' be confeſſed, 
that the ancient laws of Athens were more conſiſt - 
ent than thoſe of Rome. 'The indefinite permiſſion 
of making a will, which had been granted ro the 
Romans, ruined by little and little the pohitical re- 
eulation on the diviſions of lands : It was the prin-- 
cipal thing that introduced the fatal difference be- 
tween riches and poverty: Many ſhares were uni-- 
ted in the ſame perſon ; ſome citizens had too 
much, and a multitude of others had nothing. 
Thus the people being continually deprived' of their 
thares, were inceflantly calling out for a new di- 
{tribution of lands. 'They demanded ir in an age: 
when the frugality, the parfimony, and the pover- 
ty of the Romans were their diſtinguiſhing charac- 
teriſtic 3 as well as at a time when their luxury was 
decomee {till more aſtoniſhing, 

Teſtaments being properly a law made in the aſ- 
ſembly of the people, thoſe who were in the army 
were thereby deprived of a teſtamentary power. 
The people therefore gave the ſoldiers the privi-- 
lege + of making before their companions, the 


tans which # ſhould have been made before 
them, Th 


* See Plutarch, life of Solon. | 
} This teſtament, called i» procind?u, was different 
from that which they called military, which was elta- 
bliſhed only by the conſtitutions of the emperours, 
leg. 1. ff. de milit. teſt, This was one of the artifices 
by which they cajoled the ſoldiers. i 

TÞ This teſtament was not in writing, and. it was 
vithout formality, fine libra ct tabulis, as Cicero ſays, 
lib, i. de oratore, 


'The 
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the teſtator ; another citizen brought a pair of 


| built on the reality of theſe fales : we find ſufficient 
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The great aflembly of the people mer but twice 
a-year ; beſides, both the people and affairs broughr 
before them were increaſed : they therefore judged 
it convenient to permit all the citizens to make their 
} will before ſome Roman citizens of ripe age, who 
were to repreſent the body of the people : they 
took five || citizens, before whom the inheritor 
purchaſed his family, that is, his inheritance, of 


ſcales to weigh the value ; for the Romans * as yet 
had no money. | | | ; 

To all appearance theſe five citizens were to re- 
preſent the tive claſſes of the people ; and they ſet 
no value on the ſixth, as being compoſed of men 
who had no property, __. 

We ought not to ſay, with Juſtinian, that theſe 
fales were merely imaginary ; they became, indeed, 
imaginary m time, but were not ſo originally. Moſt 
of the laws which afterwards regulated wills, were 


proof of this in the Fragments of Ulpian +. The 
deaf, the dumb, the prodigal, could not make a 
will ; the deaf, becauſe he could not hear the 
words of the buyer of the inheritance ; the dumb, 
becauſe he could not pronounce the terms of nomi- 
nation ; the prodigal,” becauſe, as he was excluded 
from the management of all affairs, he could 
not ſell his inheritance. I omit any further ex- 
amples. | | 
Wills being made ia the aſſembly of the people, 


+ Inſtitut, lib. 2. tit. 10. $ 1. Aulus Gellius, lib, 
T;. cap. 27. They called this form of teſtament per 
& © libram. - 

[| Ulpian, tit, 10. { 2. 

I Theoph. inſt, lib. 2. tit. 10. 

* T. Livy, lib. 4. zo:dum. argentum fignatum erat. 
He ſpeaks of the time of the ſiege of Veii. 

+ Tit, 20. 4 13. 


were 


A; 
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were rather the a&s of political than of civil laws, 
a public rather than a private right ; from whence 
it followed that the father, while his ſon was un- 
der his authority, could not give him leave to make 
a will. | j 

Wills, among moſt nations, are not ſubject to 
greater formalities than ordinary contraCts : becauſe 
both the one and the other-are only expreſſions of 
the will of him who makes the contract, and both 
are equally a private right. But, among the Ro- 
mans, where teſtaments were derived from the pub- 
lic law, they were attended with much greater for- 
malities * than other affairs ; and this is ſtill the 
caſe in thoſe provinces of France which are govern- 
cd'by the Roman law. 

Teſtaments being, as I have ſaid, a law of the 
people, they ought to be made with the force of a 
command, and in ſuch terms as are called dire 
and imperative F, Hence a rule was formed, that 
they could neither givenor tranſmit an inheritance, 
without making uſe of the imperative words : from 
whence it followed, that they might very juſtly in 
certain caſes make a ſubſtitution}; and ordain, 
that the 1oheritance ſhould paſs to another heir ; 
but that they could never make a fiduciary be- 
queſt ||, that is, charge any one in terms of intreaty 
to reſtore an inheritance, or a part of an inherit- 
ance, to another, 7. 

When the father neither inſtituted his ſon his 
heir, not difinherited him, the will was annulled ; 
but it was valid, though he did not diſfinherit his 


* Inſtit, lib. 2, tit. 10. $ 1. 

+ Let Titius be my heir. 

5 Vulgar, pupillary, and exemplary, * | 

| Auguſtus, for particular reaſons, firſt began to 
authoriſe the fiduciary -bequeſt, which in the Roman 
law was called fideicommiſſum. Inſtit, lib, i, tit, 23; in 
procemio, | 


Vor, II. F f | daughter, 
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daughter, nor inſtitute her his heireſs. The rea. 
ſon 1s plain : when he neither inſtituted nor diſin- 
herited his ſon, he did an injury to his grandſon, 
who might have ſucceeded ab inteftato to his father; 
but in neither inſtituting nor diſinheriting his 
daughter, he did no injury to his daughter's chil- 
dren, who could not ſucceed ab inte/tato to their 
mother { ; becauſe they were neither ſuz heredes nor 
agnatt. ; 

The laws of the ancient Romans concerning ſuc- 
ceſſions being formed with the ſame ſpirit which 
dictated the diviton of lands, did not ſufficiently 
reſtrain the riches of women ; by this means a door 
was left open to luxury, which is always inſepara- 
ble from this ſort of riches. Between the ſecond 
and third Punic war, they began to perceive the 
evil, and made the Voconian * law ; but as they 
were induced to this by the moſt important conſider 
rations, moreover as but few monuments have 
reached us that take notice of this law, and as it 
has hitherto been ſpoken of in a moſt confuſed 
manner, I ſhall endeavour to clear it up. 

Cicero has preſerved a fragment, which forbids 
the inſtituting a woman an + heireſs, whether ſhe 
was married or unmarried. | 

The epitome of Livy, where he ſpeaks of this 
law, ſays no + more : it appears from || Cicero and 


- $ Ad *lberos matris inteſtate hereditas, /ib. 12. 
tab. non pertinebat, quia feminz ſuos heredes non ha- 
| bent, Ulpian. fragm. tit. 26.4 7. WEEDS an 
* * It was propoſed by Quintus Voconius, tribune of 
the people. See Cicero's ſecond oration againſt Ver- 
res. In the epitome of 'T. Livy, lib. 41. we ſhould 
read Voconius, inktead of Volumnius. | 
+ Sanxit ... . , ne quis heredem virginem neve mu- 
lierem faceret. Cicers's ſecond oration againft V. erres. 
_ 4 Legem tulit, ne quis heredem mulicrem inſtitueret 
Bb. qv | | nk 
|| Second oration againſt Verres. PIES. ; 


an 
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St, Auguſtine *, that the daughter, though an 
only child, was comprehended in the prohibition, 
| Cato the elder + contributed all in his power, to 
get this law pafſed. Aulus Gellins cities a fragment 
} of a ſpeech which he made on this occaſion. By 
preventing the ſucceſhon of women, his intent was 
to take away the ſource of luxury ; as, by under-. 
raking the defence of the Oppian law, he intended 
to put a ſtop to luxury utfelf, | 
" In the inſtitutes of Juſtinian || and Theophilus $ 
mention is made of a chapter of the Voconian law, 
which limits the power of bequeathing. In reading 
theſe authors, eyery- body would imagine that this 
chapter was made to prevent the inheritance from 
being ſo exhauſted by legacics, as to make it un- 
worthy of the heir's acceptance, But this was not 
the ſpirit of the Voconian law, We have juſt ſeen 
that they had in view the hindering women from 
inheriting an eſtate. 'DThe articles of this law, 
which ſer bounds to the power of bequeathing, en- 
tered into this view : for if people had been poſ- 
ſefſed of the liberty to bechuent as much as they 
pleaſed, the women might have received as lega- 
cies, what they could not receive by ſucceſſion, 
| The Voconian law was made to hinder the wo- 
men from growing too wealthy ; for this end it was 
. neceflary to deprive them of large inheritances, 
and not of ſuch as could not give rife to luxury. 
Thus we find in Cicero +, that women were ren- 
dered incapable of ſucceeding to none but thoſe 
who were rated high in the cenſor's books ++. 
"The 


* Of the city of God, lib, 3. 
T Epitome of Livy, lib. 41. 
7 Lib. 17, cap. 6. | 
_ || Inftir, lib, 3. tit. 22, _ _þ$ Ihid, 
+ Second oration againſt Verres. 
+ Qui cenſus efſet, which Dio, lib, 56. explains of 
F £2 | him 
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The civil wars were the deſtruction. of an. infi. 
__ nite number of citizens. Under Auguſtus, Rome 
was almoſt deſerted : it was neceflary to repeople 
it. They made the Papian lis, which omitted 
nothing that could encourage * the- citizens to 
marry, and procreate children, One of the prin- 
cipal means was to increaſe +, in favour of thoſe 
who gave into the views. of the law, the hopes of 
being heirs, and to diminiſh the hopes of thoſe 
who refuſed ; and as the Voconian law had ren- 
dered women incapable of ſucceeding, the Papian 
law, in certain caſes, diſpenſed with this prohi- 
bition. 

Women +, eſpecially thoſe who had children, 
were rendered capable of receiving in virtue of the 
will of their huſbands ; they even might, when 
they had children, receive in virtue of the will of 
ſtrangers. All this was in direct oppoſition to the 
regulations of the Voconian law : and yet it is re- 
markable, that the ſpirit of this law was not entire- 
ly abandoned. ' For example, the Papian law, 
which permitted a man who had one child || to re- 
_ ceive an entire inheritance by the will of a ſtranger 
granted the ſame favour to the witc only when ſhe 
had three children $. 


kim who had a hundred thouſand, that is, of him 
who' had the firſt cenſus, as we may ſee i in Livy, lib, 
1. and Dionyſus Halicarnafſus, 
* See what has been ſaid in book 23. chap, 21. 
+ The ſame difference occurs in ſeveral regulations 
of the Papian law. See the fragments of Dus. d 
+ 5, & 6. 
f See fragm, of Ulpian, tit. 15. $ 16. 
| Quod tibi filiolus, vel filia naſcitur, ex me 
Jura parentis habes, propter me ſcriberes heres. 
Fuvenal,” ſat. 9. 
$ See law 9. c, Theod, de bonis proſeriptorum, & 
Dio, lib. 55. See the fragm. of Ulpian, tit, Jalt, d 


6. and ti. 29.4 3. " 
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It muſt be. remarked, that the Papian buy did 
not render the women who had three children ca- 
pable of ſucceeding, except in virtue of the will of 
ſtrangers 3 and that, with reſpect to the ſucceflion 
of relations, it left the ancient laws, and particu- 
larly the + Voconian,, in all their force. But this 

did not long: fubſiſt. 
| Rome, corrupted by the riches of every nation, 
| had changed her manners ; the purting a ſtop to 

the luxury of women was no longer minded, Au- 

Ins Gellius, who lived under % Adrian, tells us, 
that in his time the Voconian law was almoſt abo- 
liſhed ;, it. was buried under the opulence of the 
city. Thus we find in the ſentences of Paulus |}, 
who lived under Niger, and in the fragments of 
Ulpian j, who was-in the time of Alexander Scve- 
rus, that the fiſters on the father's fide might fuc- 
ceed, and that none but the relations of a more di- - 
ſtant degree were in the caſe of thoſe prohibited by 
the Voconian law. 

We find + by the rcccedings of Verres, that 
the prztors extended or reſtrained the Voconian 
law at pleaſure.. 'The' ancient laws of Rome began 
to be thopght fevere, "The prztors, moved by no- 
thing but reaſons of equity, moderation, and deco- 
rum, . enervated a}l theſe laws. This is becauſe the 
great advantages reſulting from Jaws lie often cloſe- 
ly.concealed, while the little : inconveniencies that 
attend them are moſt ſenſibly felt. 

We have ſeen that by the ancient laws of Rome 
mothers had no ſhare in the inheritance of their 
children, The Voconian law  aorded a new rea- 


* Fragm, of Vipian, tit, 16. \ I, Sozomenus, li. 
1. cap. 6. 


7] Lib, 20, ex. I, 

|| Lib. iv. tit. 8. 4.3. 

6 Tir. 26.7 6. 

t Cicero, ſecond oration againſt Verres, | 


fon 
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ſon for their excluſion. But the emperor Claudi- 
us gave the mother the ſucceſſion of her children 
as a conſolation for their loſs. 'The Tertulian fe. 
natuſconſultum, made under Adrian +, 'gave it 
them when they had three children, if free women, 
or four, it they were freed women. Ir is evident, 
that this decree of the ſenate was only an extenfi- 
on of the Papian law, which in the ſame caſe had 
granted to women the inheritances left them þ 

ſtrangers. At length Juſtinian Þt granted them 
the ſucceſſion independently of the number of their 
children. 

'The ſame cauſes which had debilitated the law 
that prevented the ſucceſſion of women, ſubverted 
that by degrees which had limited the ſucceſflion of 
the relations of the woman's fide. Theſe laws 
were extremely conformable to the ſpirit of a good 
republic, where they ought to have ſuch an influ- 
ence, as to prevent this ſex from taking a pride in 
luxury, in riches, or in the hopes of obtaining 
riches. On the contrary, the luxury of a morar- 
chy rendering marriage expenſive and coſtly, it 
ought to be there enouraged, both by the riches 
which women may beſtow, and by hope of the in- 
heritances it is in their power to procure. Thus 
when monarchy was eſtabliſhed at Rome, the whole 
ſyſtem of ſucceſſions was changed. The pretors 
called the relations of the woman's ſide in default 
of thoſe of the male fide, though, by the ancient 
laws, the relations of the woman's ſide were never 
called. The Orphitian /enatuſconſultum called chil- 
dren to the ſucceſſion of their mother ; and the 
emperors Valentinian ||, Theodofius, and Arcadi- 


+ That is, the Emperor Pius, who changed his 
name to that of Adrian by adoption. : | 
+ Lib. ii, cod. de jure liberorum. 1n{lit. tit. 3. 
. de ſen. conſult, | 


| Lib. 9. cod, de ſuys & legitimis heredibus. 
l 9 © ie 


us, 
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us, called the grandchildren by the daughter to 
the ſucceſhon of the grandfather. In ſhort, the 
emperor Juſtinian $ left not the leaſt veſtige of the 
ancient rights of ſucceſſions : he eſtabliſhed three 
orders of heirs, the deſcendents, the aſcendents, 
and the collaterals, without any diſtin&tion between 
the males and females, between the relations on the 
woman's fide, and thoſe on the male fide, and abro- 
gated all of this kind, which were ſtill in force : he 
believed that he followed nature even in deviating 
from what he called the embarraſiments of the an- 
cient juriſprudence, 


+60+05000+00500000004 $4 
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Of the origin and revolutions of the civil 
laws among the French, 


In nova fert animus mutatas dicere formas, 


Corpora- Oviv, MeTaM. 
CHAP.,-I. 
Diferent charater of the laws of the ſeveral people 
of Germany. 


Aﬀeer the Franks had quitted their country, 
they made a compilement of the Salic laws, 
with the affiſtance of * the ſages of their own na- 


\ Lib. 14. cod, de ſuis & legitimis heredibus, & 
Nov. 118. & 127. | 

* See the prologue to the Salic law. Mr. Leibnitz 
ſays, in his treatiſe of the origin of the Franks, that 
this law was made before the reign of Clovis : but it 
could not be before the Franks had quitted Germany, 
* they did not at that time underſtand the Latin 
ongue, 
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tion. 'The tribe of the Ripuarian Franks having 
Joined itfelf under Clovis + to that 'of 'the Salians. 
preſerved its own cuftoms ; and Theodoric | king of 
Autſtraſta ordered them to be reduced into writing, 
He collected likewife || the cuſtoms of thoſe Bava- 
rians and Germans who were dependent on his 
kingdom. For Germany having been weakened by 
the migration -of ſuch a multitude -of people, the 
Franks, after conquering allbefore them, turned-back 
their victorious arms, and extended their dominion 
into the foreſts of their anceftors. Very likely 
the 'Thuringian code * was given by the ſame Thez- 
doric, ſince the 'Thuringians were alſo his ſubjects, 
As the Frifians were {ſubdued by Charles Martel, 
and Pepin, their & law cannot be .prior to thoſe 
princes. Charlemagne, the firſt that reduced the 
Saxons, gave them the law {till extant ; and we 
need only read theſe two laſt codes, to be convin- 
ced they came from the hands of conquerors. As 
ſoon as the Viltigoths, the Burgundians, and the 
Lombards, had founded their reſpective kingdoms, 
they reduced their laws into writing, not with an 
intent of obliging the vanquiſhing nations to con- 


form to their cuſtoms, but with a deſign of follow- 


ing them themſelves. | | 
There is an admirable ſimplicity in the Salic and 
Ripuarian laws, as well as in thoſe of the Alle- 
mans, Bavarians, 'Thuringians, and Frifians, They 
breathe an original rudeneſs, and a ſpirit which nv 
change or corruption of ,manners had weakened. 
"They received but very few alterations, becauſe all 
thoſe people, except the Franks, remained in Ger- 


| + See Gregory of Tours, © - | a; 
+ See the prologue to the law of the Bavarians, and 


_ that'to the Salic law. 1} Ibid. 


* Lex Angliorum Werinorum, hoc eſt, Thuringo- 
Tum. cr | | 
CThey did not know how to write, 


» many 
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many. Even' the Franks themſelves laid there the 
foundation of a great part of the empire ; ſo that 
they had none but German laws, The ſame can- 
not be ſaid of the laws of the Vifſigoths, of the 
Lombards and Burgundians ; their Harabicr alte- 
red conſiderably from the great change which hap- 
pened in the character of thoſe people, who had 
{ettſed in their new habitations, _ | 

The kingdom of the Burgundians did not laſt 
long enough to admit of great changes in the laws 
of the. conquering nation. . Gundebald and Sigi/ſ- 
mond, who colle&ted their cuſtoms, were almoſt the 
laſt of their kings. The laws of the Lombards re- 
ceived additions rather than changes, The laws 
of Rotharis were followed by thoſe of Grimoaldus, 
Luitprandus, Rachis, and Aftulphus ; but did not 
aJume a new form. It was not ſo with the laws 
of the Viſigoths * ; their kings new-moulded 
them, and had: them alſo new-mouided by the 
clergy. I SIO, WORE OT. 
The kings. indecd of the firſt race ſtruck out of 
+ the Salic and the Ripuarian laws, whatever Was 
abſolutely inconſiſtent with Chriſtianity ; bur lefr 
the main part untouched. 'This cannot be-ſaid of 
the laws of the Viſigoths. FERC 

The laws of the Burgundians, and eſpecially 
thoſe of the Viſigoths, admitted of corporal puniſh- 
ments : theſe were not tolerated | by the Salic and 
Ripuarian laws; they preſerved their . character 
much better. | | S 

* They were made by .Eutic, and amended by Leo- 
vigildus, See Ifidorus's chronicle. Chaindaſuinthus 
and Receſſuinthus. reformed them. Egigas ordered 
the code now extant to be made, and commiſſioned 
bilkops for that purpoſe ; nevertheleſs, .the laws of 
Chaindaſuinthus and Recefſuinthus were preſerved, as 
appears by the ſixth. council of Toledo. _... _. 

f See the prologue to the law 'of the Bayarians, 

} Wefind a few only in Childcbert's decree, -. 


.* 
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tion. 'The tribe of the Ripuarian Franks havin» 
joined nfclf under Clovis + to that 'of 'the Saliang, 
preſerved. its own cuftoms ; and Theodoric | king of 
Auſtraſia ordered them to be reduced into writing, 
He colleGted likewifz || the cuſtoms of thoſe Bava- 
rians and Germans who were dependent on his 
kingdom. For Germany having been weakened by 


| the migration -of ſuch a multitude of people,. the 


Franks, after conquering allbefore them, turned back 
their victorious arms, and extended their dominion 
into the foreſts of their anceſtors, Very likely 
the 'Thuringian code * was given by the ſame The: 
doric, ſince the Thuringians were alſo his ſubjc&s, 
As the Frifians were ſubdued by Charles Martel, 
and Pepin, their & law cannot be -prior to thoſe 
princes. Charlemagne, the firſt that reduced the 
Saxons, gave them the law {till extant ; and we 
need only read theſe two laſt codes, to be convin- 
ced they came irom the hands of conquerors. A; 
ſoon as the Viligoths, the Burgundians, and the 
Lombards, had founded their refpective kingdoms, 
they reduced thcir laws into writing, not with an 
intent of obliging the vanquiſhing nations to con- 
form to their cuſtoms, but with a deſign of follow- 
ing them themſelves. 

There is an admiradle ſimplicity in the Salic and 


Ripuarian laws, as well as in thoſe of the Alle- 
_ mans, Bavarians, 'Thuringians, and Frifians. "They 


breathe an original rudeneſs, and a fpirit which nv 
change or corruption of .manners had weakened. 
'They received but very few alterations, becauſe all 
thoſe people, except the Franks, remained in Ger- 


+ See Gregory of Tours, | | 

+ See the prologue to the law of the Bavarians, and 
that to the Salic law, || Ibid. | 

* Lex Angliorum Werinorum, hoc eft, Thuringo- 
Tum, TT Oe oh 
(They did not know how to write, 


® many 
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many. Even the Franks themſelves laid there the 
foundation of a great part of the empire ; ſo that 
they had none but German laws, "The ſame can- 
not be ſaid of the laws of the Viſigoths, of the 
Lombards and Burgundians ; their character alte- 
red conſiderably from the great change which hap- 
pened in the charaCter of thoſe people, who had 
ſettled in their new habitations, _ | 

The kingdom of the Burgundians did not laſt 
long enough to admit of great changes in the laws 
of the. conquering nation. . Gundebald and Sigi/- 
mond, who collected their cuſtoms, were almoſt the 
laſt of their kings. The laws of the Lombards re- 
ceived additions - rather than changes, The laws 
of Rotharis were followed by thoſe of Grimoaldus, 
Luitprandus, Rachis, and Afiulphus ; but did not 
aJume a new form. It was not ſo with the laws 
of the Viſigoths * ; their kings new-moulded 
them, and had: them alſo new-mouided by the: 
clergy. MEL, EO bbs 

The kings indecd of the firſt race ſiruck out of 
+ the Salic and the Ripuarian laws, whatever was 
abſolutely inconſiſtent with Chriſtianicy ; bur lefr 
the main part untouched, "This cannot be-ſaid oft 
the laws of the Viligoths. oe 

The laws of the Burgundians, and eſpecially 
thoſe of the Viſigoths, admitted of corporal puniſh- 
ments : theſe were not tolerated j by the Salic and 
Ripuarian laws; they preſerved their character 
much better. 


* They were made by Euric, and amended by Leo- 
vigildus, See Ifidorus's chronicle. Chaindaſuinthus 
and Recefſuinthus reformed them, Egigas ordered 
the code now extant to be made, and commiſſioned 
bilkops for that purpoſe ; nevertheleſs, .the laws of 
Chaindaſuinthus and Recefſuinthus were preſerved, as 
appears by the ſixth. council of Toledo. _.._ __. 

7 See the prologue to the law of the Bayarians, 

+ Wefind a few only in Childcbert's decree, 2p? 
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The Burgundians and Viſigoths, whoſe provinces 
were greatly expoſed, endeavoured to conciliate the 
affeftions of the ancient inhabitants, and to give 
them the moſt impartial civit laws | ; bat as the 
kings of the Franks had eſtabliſhed .their power, 
they had no ſuch $ confiderations. 

"The Saxons, who lived under the dominion of 
the Franks, were of an wuntraQable temper, and 
prone to revolt; Hence we find in their * laws the 
ſeverities of a conqueror, which are not to be 
met with in the other codes of the laws of the bar: 
barians. | | | 

We ſee the ſpirit of the German laws in the pe- 
cuniary puniſhments, and the ſpirit of a conqueror 
in thoſe of an afflitive nature. 

'The crimes they commit in their own country 
are ſubject to corporal puniſhment ; and the fpirit 
of the German laws is followed only in the puniſh- 
ment of crimes committed beyond the extent of 
their own territory. 

_  'They are plainly told, that their crimes fhal! 
meet with no mercy, and they are refuſed even the 
aſylum of churches. | 
The biſhops had ati immenſe authority at the 
court of the Viſigoth kings ; the moft important 
affairs being debated in councils. All the maxims, 
principles, and views of the preſent inquiſition, are 
owing to the code of the Viſigoths ; and the monks 
have only copicd agaitfſt the favs, the laws former- 
ty enacted by biſhops. nk 
' Inother fefpe&ts the laws of Gundebald for the 


|| See the profogne to the code of the Burgundians, 
and the code itſelf, eſpecially tit. 12. ? 5, and tit, 38, 
See alſo Gregory of Tours, book 2. chap. 33. and the 
£ode of the Vifigoths. ; | 

q Jee lower down, chap. 2. ; 

* See chap. 2.48. and 9, & chap, 4.4 2.& 7- 

+ Sec lower down, chap, 3. 


Burgundians 
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Burgundians ſeem pretty judicious ; and thoſe of 
Rotharis, and of the other Lombard princes, are 
ſill more ſo. But the laws of the Viſigaths, thoſe, 
for inſtance, of Receſſuinthus, Chaindaſuinthus, and 
Epigas, are puerle, ridiculous, and fooliſh ; they 
attain not their end ; they are ſtuffed with rhetoric, 
and yoid of ſenſe, frivolous in the ſubſtance, and 
 bombaſtic in the ſtyle. | | 


CHAP. 1. 
That the laws of the Barbarians were all perſonal. 


T.is a diſtinguiſhing character of theſe laws of the 
Barbarians, that they were not confined to a 
certain diſtrict ; the Frank was tried by the law of 
the Franks, the Aleman by the law of the Alle- 
mans, the Burgundian by that of the Burgundians, 
the Roman by the Roman law : nay, ſo far were 
the conquerors in thoſe days from. reducing their 
laws to an uniform ſyſtem or body, that they did 
not even think of becoming legiſlators to the people 
they had conquered, _ s 
The original of this I find in the manners of the 
German people. Theſe nations were parted aſun- 
der by marſhes, Jakes, and foreſts ; and Cﬀzfar * 
obſerves, they were fond of ſuch ſeparations, 
Their dread of the Romans brought about their re- 
union ; and yet each individual among theſe mixed 
people was ſtill ro he tried by the eſtabliſhed cu- 
ſtoms of his own nation. Fach people apart was 
free and independent, and when they came to be 
ntermixed, the independency {till continued ; the 
country was common, and the government peculi- 
ar ; the territory the ſame, and the nations diffe- 
rent, The ſpirit of perſonal laws prevailed there- 
fore among theſe people before ever they ſet out 


# De bello Gallico, lib. 6. 
| Gg2 from 
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from thels own homes, and they carried it with 
them into their conqueſts, _ 

We find this cuſtom eſtabliſhed in the formulas 
of Marculius *, in the codes of the laws of the Bar- 
barians, but chiefly in the law of the Ripuarians +, 
and in the decrces of the kings of the firſt race t, 
from whence the capitularies made on that ſubj je& 
in the ſccond { race were derived. [The children 
$ followed the law of their father, the wife 4 that 
of the huſband, the widgw + came back to her 
own original law, and the freedman ++ was under 
that of his patron, Beſides, every man could make 
choice of what laws he pleaſcd ; but the conſtitu- 
tion of = Lotharius I. required this choice ſhould 
be made public. 


CHAP. mM. 


Capital difference between the Salic laws, cl 'hſe 


of the Viſigoths and Burgundians, 


WE have already obſerved, that the laws of the 


Burgundians and Viſigoths were impartial ; 


not ſo the Salic law, for It eſtabliſhed between the 


Franks and Romans the moſt mortifying diſtinc- 


tions. When a Frank, a Barbarian, or one living 


under the Salic law happened to be - Killed, a com- 
* Lib. 1. formul 8, + Chap. 


31. 
9 That of Clotarius in 560. Baluſius's edit, of the 


capitularies, tome 1, art. 4. ibid, in fine. 
| Capitul. added to the law of the Lombards, 


lib, 1, tit. 25. cap. 71. lib, 11, tit, + 47 Cap. 7. et tit, 56. 


Cap. I. et 2. 
$ Ibid. lib, i, tit. 5. 
4 Ibid. | + Ibid, chap. 2. 
++ Ibid. lib. 1. tit. 35. cap. 2. 
== In the law of the Lombards, Hb, 11, tit, 57- 


ou 
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poſition of 200 ſols was to be paid to his rela- 
tions * ; only 100 upon the killing of a Roman 
nofſeflor +, and no more than 45 for a Roman tri- 
utary. 'The compoſition for the murder of one 
of the king's vaſſals, if a Frank f, was 600 fols ; 
if a Roman, though the king's gueſt ||, only 300 S. 
'The Salic law made therefore a cruel diſtinC&tion 
between the Frank and Roman lord, and 'the 
Frank and Roman commoner. | | 
- Farther, if a number of people were got together 
to aſſault a Frank in his houſe 4, and he happened 
to be killed, the Salic law ordained a compoſition 
of 600 ſols ; but if a Roman or a freedman + was 
aſſaulted, only half that'compofition. By the ſame 
law ++, if a Roman put a Frank in irons, he was 
liable,to a compoſition of 3o fols; but it a Frank 
had thus uſed a Roman, he paid only 15. A 
Frank ſtript by a Roman was intitled to a compo- 
ſition of 624 fols, and a Roman ſtript by a Frank 
received only 30, Such unequal treatment muſt 
needs. have been very grievous to a Roman, | 
And yet a celebrated author — forms a ſyſtem of 
the eſtabliſhment of the Franks in Gaul, on a ſuppo- 
ſition that they were the beſt friends of the Ro- 


* Sahic law, tit. 44: $1, + | 
| Qui res in pago ubi remanet proprias habet, Sa- 
lic law, tit, q4.y 15. Seealſo\ 7. Roa 

+ Quiin truſte dominica eſt. Jbid. tit. 44. $ 4. 

| Si Romanus homo conviva regi tuerit, /bid. $6. 

\ The principal Romans followed the court, as 
may be ſeen by the lives of ſeveral bilhops, who were 
there educated; there were hardly any but Romans 
that knew how to write. 0.300 BE 

+ Ibid. tit, 45. | | | 

+ Lydus, whoſe condition was better than that of 
2 bondman, Law of the Alemans, chap. 95. 

+ It. 236.42, 6 4. Bs 

— The Abhc Du Bos, 
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mans; they who did, and they who ſuffered * from, 
the Romans ſuch an infioi; e deal of miſchief! The 
Franks, the friends of the Romans, they who, after 
jubduing them by their arms, opprefied .them in 
cold blood by their laws! 'They were exaQtly the 
Friends of the Romans, as the Tartars who con- 
quered China were the Friends of the Chineſe, 

It ſome Catholic bithops thought fit to make uſe 
of the Franks jn deſtroying the Arrian kings, does 
it follow, that they had a defire of living under 
thoſe barbarous people ? And can we from hence 
conclude, that the Franks had any particular regard 
far the Romans ? I ſhould draw quite different 
conſequences: The leſs the Franks had to fear 
trom the Romans, the leſs indulgence they had for 
them. 

The Abbe du Bos has conſulted but indifferent 
authorities for his hiſtory, ſuch as poets and ora- 
tors : Works of parade and oſtentation are impro- 
per foundation for buildings ſyſteras, 


C H A P. IV. 


Tn what manner the Roman law came to be bf in 
the country ſubjeft ts the Franks, and preſerved in 
that ſubject tg the Goths ang Burgundians. 


| WH AT has been above faid wilt throw ſome 
light upon other things, which have hither- 
to been involyed in great obſcurity. 
The country at this day called France, was, vn- 
der the firſt race, governed by the Roman law, or 
the Theodoſian code, and by the different laws of 


v9.4.7 Þ 


* Witneſs the ERS, of FPOST YN im Gregor 
ry of Tours, hiſt, lib 2. 


+-'The F ranks, Viſigoths, and Burgundians: ; 
n 
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In the country ſubje&t to the Franks, the Salic 
law was eſtabliſhed for the Franks, and the * Theo- 
doſian code for the Romans. In that ſubject to the 
Vifigoths, a compilement of the 'Theodofian code, 
made by order of Alaric 4, regulated diſputes a- 
mong the Romans; the national cuſtoms which 
Euric { cauſed to be reduced into writing, deter- 
mined thoſe among the Viltigoths. But huw comes 
it, ſome will ſay, that the Salic laws gained almoſt 
a general authority in the country of the Franks, 
and the Roman law gradually declined ; whilit in 
the juriſdiftion of the Viligoths the Roman law 
ſpread itſelf, and obtained at laſt a general ſway ? 

My anſwer is, that the Roman law came to be 
diſuſed among the Franks, becauie of the great ad- 
vantages accruing from being a Frank, a barba- 
rian ||, or a pertion living under the dalic law ; every 
one in that caſe readily quitting the Roman to live. 
under the Salic law. "Phe 5 clergy alone retained 
it, as a Change would be of no advantage to them. 
The difference of conditions and ranks conſiſted 
only in the largeneſs of the compoſitions, as I ſhall 
ſhow in another place. Now - particular laws al- 

| lowed 


* It was finiſhed in 438. | 

+ The 20th year of the reign of this prince, and 

_ publiſhed two years after by Anian, as appears by the 
preface to that code. | | 
| The year 504 of the Spanith zra, the chronicle 

of Ifidorus, 

_ | Francum, avt barbarum, aut hominem qui Sa- 

ca lege vivit. Salic law, tit. a4. 1. 

y According to the Roman law under which the 
church lives; as is ſaid in the law of the Ripuarians, 
ut..58.F 1, See alſo the numbetlefs authorities on 
this head produced by Du Cange, under the word 
Lex Romana, | | 

+ See the capitularies added 'to the Salic law in 

Lindembroke, 
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lowed the clergy as favourable compoſitions, as 
thoſe of the Franks ; for which reaſon rhey retain- 
ed the Roman law, This law brought no hard- 
ſhips upon them; and in other reſpects it was pro- 
pereſt for them, as it was the work of Chriſtian 
emperours. | 

On the other hand, in the patrimony of the Vi- 
ſigoths, as the Viſigoth law * gave no civil advan- 
rages to the Viſigoths over the Romans, the latter 
had no reaſon to diſcontinue living under their 
own law, in order to live under another. 'They 
retained therefore their own laws, without adopt- 
ing thoſe of the Viligoths, 

'Chis 1s {till further confirmed, in proportion as 
we proceed. 'DThe law of GCundebald was extremely 
impartial, not favouring the Burgundians more 
than the Romans, It appears by the preamble to 
that law, that it was made for the Burgundians, 
and to regulate the diſputes which might ariſe be- 
tween them and the Romans ; and in this laſt caſe 
the judges were equally divided of a fide. This 
was neceſlary for particular reaſons, drawn from 
the political regulations of thoſe times F. The 
Roman law was continued in Burgundy, in order 
to regulate the diſputes of Romans among them- 
ſelves. The latter had no inducement to quit their 


Lindembroke, at the end of that law, and the differ- 
ent codes of the Iaws of the barbarians, concerning 
the privileges of eccleſiaſtics in this reſpe&, See alfo 
the letter of Charlemagne to his ſon Pepin king of 
Italy, in the year 804, in the edition of Baluſius, 
tome 1. page 462, where it 1s ſaid, that an eccleſia- 
ſtic ſhould receive a triple compoſition ; and the col- 
leion of the capitularies, lib, v. art, 302. tome 1. 
edition of Baluſius, EE fag 
* See that law. _ | SE 
+ Of this I ſhall ſpeak in another place, book xxx. 
chap. 6, 7, 8, et 9. Wo = 
AY own 
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own law, as in the country of the Franks; and 
the rather as the Salic law was not eſtabliſhed in 
Burgundy, as appears by the famous letter which 
Agobard wrote to Lewis le Debonnaire, 

Agobardc * deſired that prince to eſtabliſh the 
Salic law in Burgundy ; conſequently it had not 
been eſtabliſhed there at that time: Thus the Roman 
law did, and ſtill does ſubfiſt in ſo many provin- 
ces, which formerly depended on this kindom. 

The Roman and Gothic laws continued like- 
wiſe, in the country of the eſtabliſhment of the 
Goths, where the. Salic law was never received. 
When Pepin and Charles Martel expelled the Sara- 
cens, the towns and provirices, which ſubmitted to 
theſe princes +, petitioned for a continuance of 
their own laws. and obtained it : This, in ſpite of 
the uſages of thoſe times when all laws were perſo- 
nal, ſoon made the Roman law to be conſidered 
as a real and territorial law. in thoſe, countries. | 

This appears by the ediCt of. Charles the Bald, 
given at Piſtes in the year 864, which t diſtin- 
ouiſhes che countries where cauſes were decided by 
the Roman law, from where it was otherwiſe. 

The ediCt of Piſtes ſhews two things; one, that 
there were countries where cauſes were decided by 
the Roman law, and others where they were not; 
and the other, that thoſe countries where the Ro- 


. Agob, opera. 

+ Catel, hiſt. of Languedoc, produces to the pur- 
poſe a chrouicle of the year 759, Franci Narbonam 
bjident, datogue ſacraments Gethis, ut fi civitatem tra- 
derent partibus Pepini, permitterent eos legem ſuan has 
bere: quo fads, Gothi Saracenos occiderunt, et civitatem 
tartibus Pepini reddiderunt. 

{ In illa terra in qua judicia ſecundum legem Ro- 
manam terminantur, ſecundum ipſam legem judice- 
we et 1n illa terra in qua, &c, Arti, 16, See alſo 
aT.-20;:-; 


Vor. II. Hh _ DAN 
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man Jaw obtained, were preciſely * the ſame where 
it is {till followed at this very day, as appears by 
the ſame edi&t, 'Fhus the diſtinCtion of the provin- 
ces of France, under cuſtom, and thoſe under writ. 
ten law, was already eſtabliſhed at the time of the 
cdict of Piſtes. | 

I have obſerved, that, in the beginning of the 
monarchy, all laws were perſonal : And thus when 
the edict of Piſtes diſtinguiſhes the countries of the 
Roman law; from thoſe which were not; the mean- 
ing 15, that in countries which were not of the Ro- 
man law, ſuch a multitude of people had choſen 
to live under fome or other of the laws of the bar- 
barians, that there were ſcarce any who would live 
nnder the Roman law ; and that in the countries of 
the Roman law there were few who would chuſe to 
live undcr the laws of the barbarians. | 

I am not ignorant, that what is here advanced 
will be reckoned new ; but if the things I aflert be 
true, ſurely they are very ancient. Atter all, what 
great matter is it, whether they come from me, 
from the YValeſiu/es, or from the Bipnons ? 


CHAP YI; 


The ſame fubjeA continued. | 
"PHE law of Gundebald ſubſiſted a long time 


mong the Burgundians, in conjunction with 
the Roman law: It was {till in uſe under Lewis le 
Debonnaire, as Agobard's letter plainly evinces. In 
like manner, though the edi&t of Piſtes calls the 
-ountry occupied by the Viſigoths the country of 
ihe Roman law, yet the law of the Viſigoths was 
always in force there; as appears by the ſynod of 
'Froyes held under Lewis the Stammerer, in the 


* See art. 12, et 16. of the edi of Piſtes, in Cavi- 
1019, 12 Narhona, &c. 


VEar 
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year 878, that is, fourteen years after the edict of 
Piſtes. 

In proceſs of time, the Gothic and Burgundian 
laws fell into diſuſe, even in their own country ; 
which was owing to thoſe general cauſes that every 
where difpelled the perſonal laws of the barba- 


rians. 


CH A P.”:YL 


How the Roman law kept its ground in the demeſne 
of the Lombards. 


VERY thing gives way now to my principles. 
4 The law of the Lombards was impartial, and 
the Romans were under no temptation to quit their 
own for it. 'The motive that prevailed with the 


Romans under the Franks to make choice ' of the. 


Salic law, did not take place in ltaly; hence the 
Roman law maintained itſelf there together with 
that of the Lombards. | | 

It even fell out, that the latter gave way to the 
Roman law, and ceaſed to be the law of the ru- 
ling nation ; and though it continued to be that of 
the principal nobility, yet the greateſt part of the 


cities formed themſelves into republics, and the 


nobility mouldered away of themſelves, or were 
. deſtroyed *. 'The citizens of the new republics had 
no inclination to adopt a law, which eſtabliſhed the 


cuſtom of judiciary combats, and whole inſtitutions 


retained much of the cuſtoms and uſages of chival- 
ry. As the clergy of thoſe days, a clergy even then 
lo powerful in Italy, lived almoſt all under the Ro- 
man law, the number of thoſe who followed the 
_ of the Lombards, muſt have daily diminiſh- 
T au | 


_* See what Machiavel ſays of the ruin of the an- 
cient nobility of Florence. | 
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Beſides, RY law of the Lombards had not that 
majeſty of the Roman law, which revived to Italy 
. the idea of her univerſal dominion ; neither had | It 
' that extent. The law of the Lombards and the 
| Roman law could be then of no other ule than tg 
furniſh out ſtatutes for thoſe cities that were erect. 
ed into republics. Now, which could better fur- 
niſh them, the law of the Lombards that determin- 
ed on ſome particular caſes, or the Roman law, 
which embraced them all : ? 


CHAP.: VI. 
How the Roman law came to be loft in Spain, 
f oma: happened otherwiſe in Spain. The 
law of the Viſigoths prevailed, and the Ro- 
man law was loſt. Chaindaſuinthus * and Receſſuin- 
thus + proſcribed the Roman laws, and even for- 
bade citing them in their courts of judicature. Re- 
ceſſuinthus was likewiſe author + of the law which 
_ took off the prohibition of marriages between the 
Goths and Romans. It is evident, that theſe two 
laws had the ſame ſpirit : This king wanted to re- 
move the principal cauſes of ſeparation, which ſub- 
ſiſted between the Goths and the Romans. Now 
it was thought, that nothing made a wider ſepara- 
tion than the prohibition of intermarriages, and 
the liberty of living under different laws. 
| But though the Kings of the Viſigoths had pro- 


* He began to reign in the year 642. 

+ We will no longer be harraſſed Urhes by foreign 
or by the Roman laws, | Law of the Viji, goths, lib. nu. 
| tit. 1. $9, et 10. 

+ Ut tam Gotho Romanam, quam Romano Go- 
tham matrimonio liceat ſociari, Lan of the Vil, gothr, 
27h, Ii, 74t. 1, chap. l. 
ſcribed 
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ſcribed the Roman law, it ſtill ſubſiſted in the 
demeſnes they pofſefled in South Gaul. "Thele 
countries being diſtant from the centre of the mo- 
narchy, lived in a ſtate of great independence, We 
ſce from the hiſtory of Yamba, who aſcended the 
throne in 672, that the natives of the country 
were become the prevailing party *. Hence the 
| Roman law had greater authority, and the Gothic 
leſs, The Spaniſh laws neither ſuited their manners, 
nor their aFtual fituation; it was poſſible too that 
the people adhered obſtinately to the Roman law, 
becauſe they had annexed to it the idea of liberty. 
Beſides, the laws of Chaindaſuinthus, and of Rece/- 
ſuinthus, contained moſt ſevere regulations againſt 
the Jews ; but theſe Jews had a vaſt deal of power in 
South Gaul. The author of the hiſtory of king Vam- 
ba calls theſe provinces the brothel of the Jews. 
When the Saracens invaded theſe provinces, it waz 
by invitation; and who could have given it but the 
Jews or the Romans? 'The Gaoths were the firſt 
that were oppreſſed, becauſe they were the ruling 
nation, We ſee in Procopius + that during their 
calamities they withdrew out of Narbonne Gaul 
into Spain. Doubtleſs, under this misfortune, they 
took refuge in theſe provinces of Spain, which {till 
held out ; and the number of thoſe who in South 
Gaul lived under the law of the Viligoths, was 
thereby greatly diminiſhed. 


* The revolt of theſe provinces was a general de- 
tetion, as appears by the judgment which is in the 
lequel of the hiſtory. Paulus and his adherents were 
Romans, they were even favoured by the biſhops, 
Vamba dared not put to death the ſeditious whom he. 
nad conquered, The author of the hiſtory calls Nar- 
bonne Gaul he nurſery of treachery. 

7 Gothi, qui cladi ſuperfuerant, ex Gallia cum 
uroribus liberiſque egrefi in Hiſpaniam, ad Teudim 
Jam palam tyrannum ſe receperuat. De Bello Goths- 


"um, lib, 1, cap. 12. 
CHAP, 
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CH AP. VUL 
A falſe capitulary. 


DP rot that wretched compiler Benedifus Ley. 

ta attempt to transform this Viſigoth eſtabliſh. 
ment, which probivieed the uſe of the Roman lay, 
into a capitulary *, aſcribed fince to Charlemagne! 
He made of this particular law a general one, as if 
he intended to exter minate the Roman law through- 
out the univerſe, 


CH AP. IS. 


Tn what manner the codes of the barbarian laws, and 
| the capitularies came to be loſt. 


HE Salic, the Ripuarian, Burgundian, and Vi- 
figoth laws, came by degrees to be diſuſed a+ 
mong the Fr ench, in the following manner. 

As fiefs were bocoine hereditary, and arriere- 
fiefs extended, many uſages were introduced, to 
which theſe laws were no longer applicable. "Their 
Tpirit indeed was preſerved, which was to rcgulatc 
moſt diſputes by fines. But as the value of money 
_ was, doubtleſs, ſubject to change, the fines were 
alſo changed ; and we ſee ſeveral charters t, where 
the lords fixed the fincs that were payable in their 
petty courts. "Thus the ſpirit of the law was fol- 
lowed without following the law itſelf. 

Beſides, as France was divided into a number of 
petty lordſhips, which acknowledged rather a feu- 
dal than a political deEPencaence, 1 it was very difhcult 


* Canitularia, 1, vi. c. 269. anno TTY edit. Þa- 
Iuſ. p. 1021. 

4 M,de la Thaumaſſier has colleQed many of them, 
Sce, tor inſtance, chap. 61, 66, and 6tÞers. 


fol 
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for only one law to be authorifed. In fact, it 
would be impoſhble ro ſee it obſerved. 'The cuſtom 
no longer prevailed of fending extraordinary * of- 
kcers into the provinces, to in{pef&t into the admi- 
niſtration of juſtice, and political affairs ; it appears 
even by the charters, that when new fiefs were e- 
{tabliſhed, our kings diveſted themſelves of the 
right of ſending thoſe officers. 'Thus when almoſt 
every thing was become a fief, theſe officers could 
no longer be employed ; there was no longer a 
common law, becaute no one could enforce the 
obſervance of 1t. 

The Salic, Burgundian, and Viſtgoth laws, were 
therefore extremely neglected at rhe end of the ſ1e- 
cond race, and at the beginning of the third they 
were ſcarce ever mentioned, | 

Under the firſt and ſecond race, the nation was 
often aſſembled ; that is, the lords and bithops; 
the commons were not yet thought on, In theſe 
afſemblies attempts were made ta regulate the cler- 
gy, a body which formed itſelf, if I may ſo ſpeak, 
under the conquerours, and eſtabliſhed its prero- 
vatives, The laws made in theſe aſſemblies are what 
we call the Capitularies, Hence four things enſued; 
the laws of ficfs were eſtabliſhed, and a great part 
of the - church-revenues was adminiſtered by the 
taws of fiefs ; the clergy mace a wider ſeparation, 
and neglected + thoſe laws of reformation, where 
incy themſelves were not the only reformers; a 
collection Þ was made of the canons of councils 


and 

* Mii Dominici. 
} Let not the biſhops, fays- Charles the Bald, in 
the capitulary of 844, art. 8. under pretence of the 
authority of making canons, oppoſe this conſtitu- 


tion, or neglect the obſervance of it. It ſeems he al- 
ready foreſaw the fall thereof. 


+ In the collection of - canons; 2 vet number of the 
decretals 
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and of the decretals of popes; and theſe laws the 
clergy received as coming trom a purer ſource, E- 
ver ſince the erection of the grand fiets, our kings, 
as we have already obſerved, had no longer any 
deputies in the provinces to enforce the obſervance 
of their laws: And hence it is; that under the 
third race we find no more mention made of capi- 
rularies, 


, .* 


| 7 KD | . , | "0F.F | I Sb 
CHA P.-2. 
The ſame ſutjed continued. 


GEVERAL capitularies were added to the law of 

the Lombards, as well as to the Salic and Bava- 
rian laws, The reaſon of this has been a matter of 
inquiry ; but it muſt be ſought for in the thing it- 
ſelf. There were ſeveral ſorts of capitularies, 
Some had relation to political government, others 
to economical, moſt of them to eccleſiaſtical poli 
ty, and ſome few to civil government, 'Thole of 
the laſt ſpecies were added to the civil law, that is, 
to the perſonal laws of cach nation ; for which rea- 
{on it is ſaid in the capitularies, that there is nothing 
ſtipulated * therein contrary to the Roman law, In 
effect, thoſe capitularies regarding economical, 


decretals of popes were inſerted ; there were very few 
in the ancient colletion, Dionyſius Exiguus put a 
great many into his: But that of Iftidorus Mercator 
was ſtuffed with genuine and ſpurious decretals. The 
old colle&ion was in uſe in France till Charlemagne. 
This Prince received from the hands of Pope A- 
drian I. the collection of Dionyfius Exiguns, and cau- 
ſed it to be accepted. The collection of I{ſidorus Mer- 
cator appeared in France about the reign of Charle- 
magne : People grew paſſionately fond of it: To this 
fucceeded what we now call the courſe of canon law, 

* oce the edit of Piſtes, art, 20, | 

eccleſiaſtical 
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eccleſiaſtical, or pohtical government, had no re- 
lation to that law ; and thoſe concerning civil gq- 
vernment had reference only to the laws of the 
barbarous people, which were explained, amended, 
enlarged, or abridged. But the adding of- theſq 
- capitularies to the perſonal laws, occaſioned, I ima» 
gine, the negleQ of the very body-of the capitula» 
ries themſelves ; In times of ignorance, the abridg+ 
| ment of a work often cauſes the:loſs- of the work 
aſelf, | ;S © © 4 18 fir ON: tot + ' 
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Other cauſes of the difuſe of the cades of bartarian 
laws, as well as of the Raman law, and ge the 


capitularits, | CO TRAINER 
WHEN the German nations ſubdued the Roman 
empire, they learned the uſe of writing; and 
in imitation of the Romans, they wrote down their 
own uſages *®, and digeſted them into codes. 'The 
unhappy reigns which followed that of Chgrie- 
magne, the invaſions of the Normans, and the civil 
wars, plunged. the conquering nations again into 
the darknets out of which they had emerged : 
Reading and writing were quite negle&ted. Hence 
it is, that in France and Germany the written laws 
of the barbarians, as well as the Roman law, and 
the capitularies, - fell into oblivion. 'The uſe of 
writing was better preſerved 1a Italy, where reign- 
ed the popes and the Greek emperours, where 


* This is expreſsly fet down in ſome preambles to 
theſe codes : We even find in. the laws of the Saxons 
and Frifians different regulations, accarding to the 
different diſtricts. To theſe uſages were. adged ſome 
particular regulations, according to the exigency of 
EARIINEES ; ſuch were the ſevere laws againſt the 

axons, ' DF NS 
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there were flouriſhing cities, and almoſt the only 
commerce that was carried on in thoſe days. T9 
this neighbourhood of Italy it was owing that the 
Roman law-was better preſerved in the provinces of 
Gaul, formerly ſubje&t to the Goths and the Bur. 
gtindians ; and fo much the more as this law was 
there a territornl law, and a kind of privilege. It 
is probable that the diſuſe of the Viſigoth laws in. 
Spain proceeded from the want of writing ; and, 
by the fall of ſo many laws, cuſtoms were every 
where eftablilbedeEEn H 

Perſonal laws fell to the ground. Compoſitions, 
and what they called Freda *, were regulated mor: 
by. cuſtom than by the text of theſe laws. Thus, as 
in the eſtabliſhment” of the motarchy, they had 
paſſed froth Germian cuſtoms to written laws ; ſome 
_ apes after, they came back from written laws to 

unwritten cuſtoms, © © 


£ 
+4 


obs. 1.91 GC W-AP,. XI... 
Of Þcal cnfloms.. Revolution of the laws of barbaroui 
| nations, as well as of the Roman law. 


BY ſeveral monuments it appears that there were 
42 local cuſtoms, as early as the firſt and ſecond 
race. We find mention made of the cuſtom of the 
place +, of the ancient uſage +, of the cuſtom ||, of 
. the laws F, and of the cy/ſtoms. Tt has been the 0- 
pinion of ſome authors, that what ' went by the 
name of cuſtoms' were the laws of the barbarous 


«4 « \ 


__ ? ® Of this I ſhall ſpeak elſewhere. 

| 7+ Preface to Marculfus's Formulz. 

\- + Law of the Lombards, book ii, tit. 58. & 3. 
* | Ibid. tit. 41. $ 6.. f fees? 


* {I Life of S, Leger, 
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the Roman law. This cannot poſlibly be. © King 
Pepin * ordained, that wherever there ſhould hap- 
pen to be no law, cuſtom ſhould be complied with ; 
but that it ſhould never be preferred to the law. 
Now, to pretend that the Roman law was prefer- 
red to the codes of the laws of the barbarians, is 
{ubverting all monuments of antiquity, and eſpe- 
cially thote codes of barbarian laws that conſtantly 
affirm the contrary. IN * 
So far were the laws of the barbarous nations 
ſrom-being thoſe cuſtoms, that it was theſe very 
laws, as perſonal inſtitutions, that introduced 
them. The Salic law, for inſtance, was a perſonal 
law; but generally, or almoſt generally, in places 
inhabited by the Salian Franks, this Salic law, how 
perſonal ſoever, became, in reſpect to thoſe Salian 
Franks, a territorial law, and was perfonal only in 
regard to tliofe Franks thar lived eliewhere. Now, 
if ſeveral Bargundians, Allemans, or even Ro- 
mans, ſhould have happened to have frequent dr{- 
putes, in a place where the Satic law was territo- 
rial, they muſt have becn determined by the laws 
of thoſe people ; and a great number of determi- 
nations agreeable to ſome of thoſe laws muſt have' 
introduced new cuſtems into the country. This 
explains extremely well the conſtitution of Pepin, 
It was natural that thoſe cuſtoms ſhould affe&t even 
the Franks, who lived on the ſport, in cafes not 
decided by the Salic law ; but it was not natural, 
that they ſhould prevail over the Salic law itfelf. 
Thus there were in each place an eſtabliſhed law, 
and received cuſtoms which ſerved as a fupplemenr 
to that law when they did not contradict it. | 
| They might even happen to ſupply a law that 
was no way territorial z and to continue the ſame 
example, if a Burgundian was judged by the law of | 
hs own nation, in a place where the Salic law was 


* Law of the Lombards, book ii, tit, 41. 4 6. 
12 territorial 
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territorial, and the caſe happened not” to be expli- 
citly mentiogzd in the very icxt of this law, there 
is no manner of. doubt but judgment would have 
been paſſed upon him according to the cuſtom of 
the place. | 
In the reign of King Pepin, the cuſtoms then e- 
ſtabliſhed had not the fame force as the laws ; but 
It was not long betore the laws gave way to the 
cuſtoms, And as new regulations are general re- 
medies that imply a preſent. evil, it may well be 
imagined, that as early as Pepin's time, they began 
to prefer the cuſtoms to the eſtablithed laws. 
What has been faid ſufficiently explains the 
manner in which the Roman law began fo very 
early to becpine'territorial, as may.be ſeen in the 
edict of Piſtes ; and how the Gothic law continued 
{till in force, as appears by the ſynod-of Troyes * 
above-mentioned, The Roman was become the 
general perſona]-law, and the Gathic the particu- 
lar perſonal -law; conſequently the Roman law was 
territorial. - But how came it, ſome will aſk, that 
the perſonal laws of the barbarians fell every where 
into diſuſe, while the Roman was continued as a 
territorial-law in the Viſigoth and. Burgundian pro- 
vinces ? I anſwer, that even the Roman law had 
very near the ſame fate as'the other perſonal laws: 
Otherwife we ſhould ſtill have the Theodoſian code 
in-thoſe provinces where the Roman law was terri- 
torial, whereas we have the laws of Juſtinian. 
Thofe provinces retained ſcarce any thing more 
than the name of the country under the Roman qr 
written law, than the natural affection which peo- 
ple haye for their laws, eſpecially when they con- 
fider them as privileges, -and a few regulations of 
the Roman Jaw which were not yet forgotten. 
This was however ſufficient-to-produce ſuch an c&f- 
fet, that when Juſtinian's compilement appeared, 
it was recejved in the provinces of the Gothic and 
* See chap. 5. ; 
LE  Burgnndiao 
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Burgundian demeſne as a written law, whereas it 
was received only as written reaſgn in the ancient 
demeſne of the Franks. 


CH A P, XIE. 


Difference between the Salic law, or that of the Saws 
lian Franks, and that of the Ripuarian Franks, 


and other harbarous nations. 


THE Salic law did not allow of the cuſtom of 
k negative proofs ; that is, if a perſon brought 
a.demand or charge againſt another, he was obli- 
_ ged by the Salje law to prove it, and it was not ſuf- 
ficient for the accuſed to deny it; which 1g, agreea- 
ble to the laws of almoſt all the nations jn the uni- 
verſe, | 
The -law-of the Ripuarian Franks had .quite.a 
different ſpirit *; it was contented with negative 
proofs, and the perſon againſt whom a demand or 
accuſation was -brought, might .clear himſelf in 
moſt caſes, by ſwearing in conjunttion with a cer- 
tain number. of witnefſes that he had not commit- 
ted the.crime laid to his charge. The number + of _ 
witneſſes who were obliged to ſwear, increaſed in_ 
proportion to the importance.of the affair ; ſome- 
times it amounted to þ ſeventy-two. 'The laws of the. 
Allemans, Bavarians, 'Thuringians, 'Frifians, Sax- 
ons, Lombards, and Burgundians, were formed 
on. the ſame plan as thoſe of the Ripuarians. 
| obſerved, that the Salic *law did not allow-of 


* This relates to what Tacitus ſays, that the Ger- 

mans had. common cuſtoms, and particular cuſtoms. 
+ Law of the Ripuarians, tit, 6, 7, 8, and others. 
7 Ibid, tit, 11, 12, cf 17. 


negative 
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negative proofs, "There was one * caſe, however, 
in which they were allowed; but even then they 
were not admitted alone, and without the conevur- 
rence of poſitive proofs. The plaintiff + cauſed 
witneſſes to be heard, in order to ground his ac- 
tion ; the defendant produced alſo witneſſes on his 
fide; and the judge was to come at the truth by 
*omparing theſe teſtimonies f. This practice was 
waitly differentfrom thatof the Ripuarian, and other 
barb1rous laws, where it was cuſtomary for the par- 
ty accuſed to clear himſelt by ſwearing he was not 
guilty, and by making his relations alſo ſwear that 
he had told the truth. Theſe laws could be ſuita- 
ble only to a people remarkable for their natural 
ſimplicity and candour ; we ſhall ſce preſently that 
the legiſlators were obliged to take proper methods 
co prevent their being abuſed, _ a 


CHAP. XIV, 
Another difference. 


PHE Salic law did not admit of the trial by com- 

bat ; though it had been received by the laws 
of the Ripuarians || and of almoſt all F the barba- 
rous nations. To me it ſeems, that the law ot 
combat was a natural conſequence, and a remedy 
of the law which_ eſtabliſhed negative proofs, 
When an action was brought, and it appeared that 


* Tr was when an accuſation was brought againſt 
an antruſtio, that 1s, the king's vaſſal, who was ſup- 
poſed to be pofſeſſed of a greater degree of liberty. 
See tit, 76, of the Pactus legis Salice, | 

+ See the 76th tit, of the Pactus legis Salicz, 

+ According to the praQtice now followed in Eng- 
land. : ; | 

| Tit. 32. tit. 57.) 2. tit.59. 4 4. 
\ S2e the foilowing note. 


- 
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the defendant was going to elude it unjuſtly by an 
oath, ' what other remedy was left to a warlike 
man *, who ſaw himſelf upon the point of being 
confounded, than to demand fatisfattion for the 
wrong done to him; and even for the' attempt of 
perjury ? 'The Salic law, which did not allow of the 
cultom of negative proofs, neither allowed nor had 
anyneed of the trial by combat : But the laws of the 
Ripuarians + and of the other barbarous nations f, 
who allowed the practice of negative proots, were 
obliged to eſtabliſh the trial by combat. SER 
Whoſoever will pleaſe to examine the two fa- 
mous regulations. || of Gundebald king of Burgun- 
dy .concerning this ſubject, will find they are deri- 
ved from the very nature of the thing. It was ne- 
cefſary, according to the language of the barbarian 
laws, to reſcue the oath out of the hands of a per- 
ſon who was going to abule it. | 
Among the Lombards, the.law of Rotharis ad- 
mitted of caſes, in which a man ,who had made his 
defence by oath, ſhould not be ſuffered to undergo 
the fatigue of a duel. 'This cuſtom ſpread itſelf 


* This ſpirit appears in the law of the Ripuarians, 
tit, 59. $ 4. and tit. 67. { 5. and in the capitulary of 
Louis le Debonnaire, added to the law of the Ripua- 
rians in the year 80g, art. 22, Ny 

'+ See that law, T 

} The law of. the Frifians, Lombards, Bavarians, 
Saxons, Thuringians, and; Burguadians, | 

| In the law of the Burgundians, tit. 8. { 1, et 2. 
on criminal affairs; .aud tit. -45. which extends alſo to 
avil affairs, | See alſo the law of the Thuringians, 
ut, 1.4 31. tit. 7. $6, and tit. 8.; and the law of the 
 Allemans, tit, 89. ; the law of the'Bavarians, tit. 8. 
chap. 2.4 6, and chap. 3. { 1. and tit. 9. chap. 4. ' 
d 4. ; the law of .the Frifians, tit. 11. $ 3, and tit. 14. 
V 4.; the law of the Lombards, ' book i,” tit. 32. { 3, 
_Undtit, 35.4 x, and book ii: tir. 35. $2; © 

| + further : 
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further : * we ſhall fee preſently the miſchiefs that 
aroſe from it, and how they were obliged to return 
to thee ancient practice, bp 
TEE "PUHR 2 

CH AP. XV, ; 

| 4 refledtin. | 

I Do not pretend to deny, but that in the changes 
_ made in the code of the barbarian laws, in the 
regulations added to that code, and in the body of 
the capitularies, it is pofible to find 'fome text, 
where in fact the triat by combat is not a conſe- 
quence of the negative proof. Partcular circum- 
ances might in the conrſe of many ages pive riſe 
to particular laws. I ſpeak only of the general 
ſpirit of the laws of the Germans, of their nature 
and origin ; I ſpeak of the ancicat cuſtoms of thoſe 


people, that were either hinted at or eftabliſhed by 
thote laws; and this is the only matter in que- 


ſtion. 
CH A'S, XVT 
Of the ordeal or trial by boiling water, eflabliſbed by 
the Salic law; - 


HE Salic-law + allowed of : the. ordeal or trial 
| by boiling' water ; and as this trial was exceſ- 
ively cruel, the law + found an expedient to ſoften 
its rigour. It permitted the perſon. who had been 
ſummoned to make' the trial with boiling water, to 
ranſom his hand, with the conſent of the adverſe 
| party, The accuſer, for a particular ſum deter- 


* See chap. xvii, towards the end. 
+ As alſo ſome other laws of the barbarians. 

. -© Tit. $6. Ss ns 
mired 
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mined by the law, might be ſatisfied with the oath 
of a few witneffes, declaring that the accuſed had 
not committed the crime, This was a particular 
caſe in which the Salic law adnmutted of the nega- 
tive proof. 

This trial was a thing privately agreed upon, 
which the law permitted only, but did not ordain. 
The law gave a particular indemnity to the accuſer, 
who would allow the accuſed to make his defence 
by a negative proof ; the plaintiff was at liberty to 
be ſatisfied with the oath of the defendant, as he 
was at liberty to forgive him the injury. 

The law * contrived a medium, that before ſen- 
tence pafled, both parties, the one through fear of 
a terrible trial, the other for the ſake of a ſmall 
indemnity, ſhould terminate their diſputes, and pur 
an end to their animoſities. Ir 1s plain, that when 
once this negative proof was over, nothing more 
was requiſite 3 and therefore that the practice of 
legal duels could not be a conſequence of this par- 
ticular regulation of the Salic law, 


hy — x 
> _— — 


CH AP. XVII 
Particular netions of our anceſtors. 


[£ is aſtoniſhing that our anceſtors ſhould reſt the 
honour, fortune, and life of the 1ſubject, on 
things that depend leſs on reaſon than on hazard ;. 
and that they ſhould inceFuntly n:ake uſe of proots 
incapable of convicting, and that had no manner 
of conneCtion either with innocence or gvilt 
 TheGermans, who had never been ſubdued +, en- 
joyed an exceſfive independence. Different families 


* Ibid. tit. 56. 
fl F This appears by what Tacitus favs, ommibus idem 
"torus, | 


YoL- It. K k |» waged 
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waged war * with each other, to obtain ſatisfa&ion 
for murder, robberies, or affronts. This cuſtom 
was moderated by ſubjecting theſe hoſtilities to 
rules; it was ordained that they ſhould be no long- 
cr committed, but by the direction and under the 
+ eye of the magiſtrate, 'This was far preferable to 
a general licenſe of annoying each other. 

As the Turks in their civil wars look upon the 
firſt victory as a decition of heaven in favour of 
the victor; ſo the inhabitants.of Germany, in their 
private quarrels, conſidered the event of a combar 
as a decree of providence ever attentive to puniſh 
the criminal or the uſurper. | 

"Facitus informs us, that when one German na- 
tion intended to declare war againſt another, they 
endeavoured to take ſome perſon priſoner whom 
they obliged to fight with one of their people, and 
by the event of this combat they judged of the ſuc- 
ceſs of the war. A nation who believed that pub- 
lic quarrels could be regulated by a ſingle combat, 
might very well think that it was proper alſo for 
deciding the diſputes of individuals, 

Gundebald j king of Burgundy was the prince 
who gave the greateit ſanction to the cuſtom of le- 
gal duels. | 'The reaſon he gives for his fanguinary 
law, is mentioned in. his edict. JU? zs, fays he, ::; 
order to prevent our ſubjets from atteſting by cath 
what they are not certain of, nay, what they Rncw 
to be falſe. Thus while the clergy || declared that 
an impious law which permitted combats; the Bur- 
.gundian kings looked upon that as a facrilegious 
law which authoriſed the taking of an oath, 


* Velleius Paterculus, lib. ii. cap. 118. ſays, that 
the Germans decided all their diſputes by the ſword. 
+ See the codes of barbarian laws; and in reſpect 
10 leſs ancient times, Beaumanoir on the cuſtom of 
Beauvoilis, 
+ Law of the Burgundians, chap, 45. 


' See the works of Agobard, 
| Thc 
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The trial by combat had ſome reaſon for it found- 
4 on experience. In a military nation, cowardice 
ſuppoſes other vices ; it is as an argument of a per- 
ſon's having reſiſted the principles of his education, 
of his being inſenfible of honour, and of having 
refuſed to be dire&ted by thoſe maxims which go- 
yern other men; it ſhows, that he neither fears 
their contempt, nor ſets any value upon their e- 
ſteem, Men of any tolerable extraction ſeldom 
want either the dexterity requikte to accompany 
ſtrength, or the ſtrength neceflary to concur with 
courage ; becauſe as they ſet a value upon honour, 
they are practiſed of courſe in things without which 
this honour cannot be obtained. Beſides, in a mit- 
litary nation, where ſtrength, courage, and prow- 
els are eſteemed, crimes really odious are thoſe 
which ariſe from impoſture, finefle, and cunning, 
that is, from cowardice. | 

With regard to the trial by fire, after 'the party 
accuſed had put his hand on a hot iron or 1n boil- 
ing water, -they wrapt the hand in a bag and ſealed 
Itup ; if after three days there appeared no mark, 
he was acquitted, Is it not plain, that amongſt a 
people inured to the handling of arms, the impreſ- 
lion made on a rough or callous {kin by the hot i- 
ron, or by boiling water, could not be ſo great as. 
to be ſeen three days afterwards : And if there ap- 
peared any mark, it ſhewed that the perſon who 
had undergone the trial was an effeminate fellow. 
our peaſants handle hot iron with their callous 
nands as much as they pleaſe ; and, with regard to 
the women, the hands of thoſe who worked hard, 
might be very well able to reſiſt hotiron. The la- 
Ges * did not want champions to defend their cauſe ; 


* See Beaumanoir, cuſtom of Beauvoiſis, chap. 6r. 
See alſo the law of the Angli, chap. 14. where the 
-1l by boiling water is only a ſubſidiary proof, - 

KR k 2 and 
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and in a nation where there was no luxury, there 
was no middle ſtate, 

By the law of the + Thuringians a woman accuſe] 
of adultery was condemned to the trial by boiling 
water, only when there was no champion to defend 
her ; and the law of the + Ripnarians admits of this 
trial, only when a perſon had no witneſſes to ap- 
pear in his juſtification. Now, a woman, that 
could not prevail upon any one relation to defend 
her cauſe, or a man that could not produce one 
ſingle witneſs to atteſt his honeſty, were from thoſe 
very circumſtances ſufficiently convicted. 

TIconclude therefore, that under the circumſtan- 
ces of time in which the trial by combat and the 
trial by hot iron and boiling water obtained, there 
was ſuch an agreement between thoſe laws and the 
manners of the people, that the laws were not fo 
productive of injuſtice as they were in themſelves 
unjuſt, that the effects were more innocent than 
the cauſe, that they were more contrary to equity 
than prejudicial to its rights, more unreaſonable 
than tyrannical. 


— OT————— 


CHA P. XVII. 


In what manner the cuſtom of judicial combats gained 
ground, | | 


Pom Agobard's letter to Lewis le Debonnarre, 

- it might be inferred, that the cuſtom of judicial 
combats was not eſtabliſhed among the Franks ; for 
after having repreſented to this prince the abuſcs of 
the law of Gundebald, he deſires || that private dif- 
putes ſhould be decided in Burgundy by the law of 
the Franks. Bur as it is well known from other 


+ Tit, 14. + Chap. 31.5 5. 
| Si placeret Domino noſtro ut cos transferret ad le- 
gem Frankorum, 
| | quarters, . 
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quarters, that the trial by combat prevailed at that 
time in France, this has been the cauſe of ſome 
perplexity. However, the difficulty may be ſolved 
by what I have ſaid ; the law of the Salian Franks 
did not allow of this kind of trial, and that of the 
Ripuarian Franks $ did. | 

But, notwithſtanding the clamours of the clergy, 
the cuſtom of judicial combats gained ground con- 
tinually in France ; and I thall make it appear pre- 
ſently that the clergy themſelves were in great part 
the occaſion of it. 

It is the law of the Lombards that furniſhes us 
with this proof. There has been long jince a deteſta- 
ble cuſtom introduced, ſays the preamble to the con- 
ſtitution of * Otho II. This is, that if the title to 
an eſtate was ſaid to be falſe, the perſon who claim- 
ed under that title made oath upon the goſpel that 
It was genuine ; and without any further judgment 
he took poſſeſlion of the eſtate : 1o that they who 
would perjure themſelves, were ſure of gaining their 
point. The emperor Otho I, having cauſed him- 


lelf to be crowned at Rome +, at the very time that 


a council was held there under Pope John XL all 
the lords Þ of Italy repreſented to the emperor the 
neceſlity of enacting a law to reform this horrid a- 


buſe. "The Pope and the emperor were of opinion, 


that the affair ſhould be reterred to the council, 
which was to be ſhortly held || at Ravenna, "There 


d See this law, tit. 59. $ 4. and tit. 67.6 5, 

* Law of the Lombards, book 2, tit. 55. chap. 
34» 
T In the year 962. + 
} Ab ltaliz proceribus eſt proclamatum, ut impe- 


_ Tator ſan@as, mutata lege, facinus iadignum deltrue- 


ret, ,Law of the Lombards, book 2. tit. 55. cap. 
34» ST? 

| It was held in the year 967, in the preſence of 
Pope John X11!1, and of the emperor Otho 1, 


the 
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the lords made the ſame repreſentations, and re. 
peated their inſtances ; but the affair was put off 
once more under pretence of the abſence of parti. 
cular perſons. When Otho II. and Conrad 4 king 
_ of Burgundy arrived in Italy, they had a-conference 
at Verona *, with the Itahan lords + ; and at their 
repeated remonſtrances, the emperor, with their 
unanimous conſent, made a law, that whenever . 
there happened any diſputes about inheritances, 
and one of the parties infiſted upon the legality of 
his title, and the other maintained its being falſe, 
the affair ſhould be decided by combat ; that the 
{ame rule ſhould be obſerved in conteſts relating to 
Hiefs ; and that the clergy ſhould be ſubject to the 
{ame law, but ſhould fight by their champions, Here 
we ſce that the nobility inſiſted on the trial by com- 
| bat becauſe of the inconveniency of the proot intro- 
duced by the clergy ; that, notwithſtanding the cla- 
mours cf the nobility, the notoriouſneſs or the abule 
which called out loudly for redreſs, and the autho- 
rity of Otho who came into Italy to ſpeak and att 
as maſter, {till the clergy held out in two councils ; 
in fine, that the joint concurrence of the pobility 
and princes having obliged the clergy to ſubmit, 
the cuſtom of judicial cembats muſt have been con- 
ſidered as a privilege of the nobility, as a barrier a- 
oainſt injuſtice, and as a ſecurity.of property, and 
trom that very moment this cuſtom muſt have gain» 
ed ground, '"Phis was efFe&ted at a time when the 
power of the emperors was great, and that of the 
popes inconſiderable ; at a time when the Otho's 
came to revive the dignity of the empire in Italy. 

I ſhall make one relleftion which will corrobo- 


| $ Otho the Second's nnete, ſon to Rodolphus, anc 
King of Transjuran Burgundy, _ 

* In the year 988. 

+ Cum in hoc ab omnibus imperiales aures pulſa- 
rentur, ' Law of the Lombards, book 2, tit. 54: 


chap. 34. 
rate 
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rate what has been above ſaid, namely, that the 
cuſtom of negative proofs produced that of judicial 
combat. "The abule complained of to the Otho's, 
was, that a perſon who was charged with having a 
falſe title to an eſtate, defended himſelf by a nega- 
tive proof, declaring upon the goſpel it was nor 
falſe, What was it they did to reform this a- 
buſe ? they revived the cuſtom of judicial com- 
bats. 
| was in a hurry to ſpeak of the conſtitution of 
Otho II. in order to give a clear idea of the diſputes 
between the clergy and the laity of thoſe times. 
There had been indeed a conſtitution of * Lothari- 
us I, of an earlier date, who, upon the fame com- 
plaints and diſputes, being defirous of ſecuring the 
juſt poſſeſſion of property, had ordained that the 
notary ſhould make oath that the deed or title was 
not forged ; and if the notary ſhould happen to 
die, the witneſs ſhould be ſworn who had ſigned it. 
'The evil however {till continued, till they were 0- 
bliged at length to have recourſe to the remedy a- 
bove mentioned, | 
Before that time, I find, that, in the general aſſem- 
blies held by Charlemagae, the nation repreſented 
to him +, that in the actual ſtate of things it was 
extremely difficult, but that either the accuſer or 
the accuſed muſt forlwear themſelves ; and that for 
this reaſon it was much better to revive the judicial 
combat ; which was accordingly done. 
The uſage of judicial combats gained ground a- 
mong the Burgundians, and that of the oath was limi- 
ted. Among the Goths the laws of Chaindaſuinthus 
ind Receſluinthus left not the leaſt veſtigeof the trial 


* In the law of the Lombards, book 2. tit. 55. $ 
33. In the copy which Muratori made uſe of, it is 
attributed to the emperor Guido. 

T ln the law of the Lombards, book, 2. tit. 55. 


13. 
by 
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by combat ; this cuſtom had been reſtrained by the 
clergy : bur in proceſs of time *, thofe people 
put a ſtop to the violence which they had ſuffered 
in this reſpect. | 

The firſt kings of the Lombards gave a check to 
the + cuſtom of judicial combat. Charlemagne t, 
Lewis le Debonnaire, and the Otho's, made Givers 
cencral conſtitutions, which we find-inſerted in the 
laws of the Lombards, and added to the Salic laws, 
whereby the practice of legal duels, at firſt in cri- 
minal and afterwards 1n civil affairs, obtained. a 
_ ereater extent. 'They knew not what to do. The 

negative proof by oath hadits inconveniencies, that 
of legal duels had its inconveniencies alfo ; hence. 
they often changed according as the one or the 0- 
ther affected them moſt, _ 

On the one hand, the clergy were pleaſed to ſee, 
that in all ſecular afairs people were obliged to have 
recourſe to the altars |; and on the other, a 
haughty nobility were fond of maintaining their 


rights by the {word. 
* « Tn palatio quoque, Bera comes Barcinonenſis, 
cum impeteretur a quodam Sunila, & infidelitatis ar- 
oucretur, cum eodem ſecundum legem propriam, ut- 
pote quia uterque Gothus erat, equeſtri prelio con- 
grefſus eſt & vietus,” I cannot recolle@ where | had 
this paſſage from. ; Ys 
+ See in the Law of the Lombards, book 1, tit, 


v4 


4. and tit. 9. $ 23, and book 2. tit. 35. $ 4. and 5. 
and tit. 55.4 1. 2. and 3, The regulations of Ro- 
tharis : andiin \ 15, that of Luitprandus. 

+ Ibid. book 2, tit. 55. Y 23. | 

| The judicial oaths were made at that time 1 the 
churches, and during the firit race of our kings there 
was a chapel ſet apart in the royal palace, for the af- 
| fairs that were to be thus dectded, See the Formulas 
of Marculfus, book. 1. chap. 38; the Jaws of the Ri- 
puarians, tit. 59. $ 4. tit. 65.4 5 3 the hiſtory 0: 
Gregory of Tours, the capitvlar'y of the vear 803, ad- 
ded to the Salic law, 

| | would 
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I would not have it inferred, that it was the cler- 
who introduced the cuſtom ſo much complained 

of by the nobility. 'Vhis cuſtom was derived from 
the ſpirit of the barbarian laws, and from the eſta- 
bliſhment of negative proofs. But a practice that 
contributed to the impunity of ſuch a number of 
riminals, having given ſome people reaſon to think 
that it was proper to make uſe of the ſanCtity of the 
churches in order to ſtrike terrour in the guilty, 
2nd to intimidate perjurers, the clergy maintained 
this uſage, and the practice that atteuded ut 3 for 
in other reſpects they were abſolutely averſe to ne- 
gative proots. Ve find in Beaumanoir *, that this 
kind of proof was never allowed in eccleſtaftic 
courts ; which contributed greatly without doubt 
to its ſuppreſſion, and to weaken in this reſpect 
the regulation of the codes of the barbarian laws. 

This will convince us more ſtrongly of the con- 
nection between the uſage of negative proots, 
and that of judicial combats, of which I have ſaid 
lo much. 'The lay tribunals admitted of both; and 
both were rejected by the ecclefiaſtic courts. _ 

In chuling the trial by duel, the nation follow- 
e« its military ſpirit ; for while the trial by duel 
was eſtabliſhed as a divine deciſion, the trials by 
the croſs; by cold or boiling water, which had 
_ alſo guarded as divine decifions, were abo- 
iſhed, 

Charlemagne ordained, that if any differences 
ſhould ariſe between his children, they ſhould be 
terminated by the. judgment of the croſs. Lewis 
le Debonnaire +, confined this judgement to eccle- 


* Chap. 38. pag. 212. | 
+ We find his conſtitutions inſerted in the law of 
the Lombards, and at the end of the Salic laws. 
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liaſtic affairs ; his ſon Lotharius aboliſhed it in 
all caſes ; nay he aboliſhed + even: the trial by cold 
water. 

| I do not pretend to ſay that at a time .when {fy 
few uſages were univerſally received, theſe trials 
were not revived in ſome churches ;. eſpecially as 
they are mentioned in a charter { of Philip Auguſ- 
tus : But I afficm they were very little uſed. Beau- 
manoir ||, who lived at the time of St. Lewis, and a 
little after, enumerating the different kinds of tri- 
als, mentions that of judicial combat, but not a 
word of the others. 
Ces 


CHAT. AIR; 


A new reaſon for the diſuſe of the Salic and Roman 
laws, as alſo of the capitularies. 


Have already mentioned the reaſons that occa- 
fioned the difuſe of the Salic and Roman laws, 

as alſo of the capitularies ; here I thall add, that 
the principal cauſe was the great extent given to ju- 
Uiciary combats, 
As the Salic laws did not admit of this cuftom, 
they became in ſome meaſure uſeleſs, and fell into 
oblivion. In like manner the Roman laws, which 
alſo rejeted this cuſtom, were laid. afide, their 
whole attention was then taken up in eſtablithing 
the law of judicial combats, and in forming a pro- 
per digeſt of the ſeveral cafes that might happen 
on thoſe occaſions, 'The regulations of the capi- 
rularics became alſo of no manner of ſervice, Thus 
it is that ſuch a number of laws loſt all their autho- 
rity, without our being able to tell the preciſc 
time it was loſt ; they fell into oblivion, and we 


+ ln a conſtitution inſerted in the law of the Lom- 
bards, book, 2. tit. 55,4 21, 
} In the year 1200, 
|| Cuſtom of Beauvoiſis, chap. 39. 
cannot 
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cannot find any others that were ſubſtituted 1n their 
lace, 

: Such a nation had no need of written laws ; 
hence its written laws might very eafily fall into 
diſuſe. 

If there happened to be any diſputes between 
two parties, they had only to order a ſingle com- 
bat, For this no great knowledge or abilities were 
requiſite, | 

All civil and .criminal actions are reduced to 
facts, It is upon theſe facts they fought ; and not 
only the ſubftance of the affair, but likewiſe the 
incidents and imparities were decided by combat, 
as- Beaumanoir * obſerves, who produces ſeveral 
inftances, 

I find that, towards the commencement of the 
third race, the juriſprudence of thoſe times related 
entirely to perſonal-.quarrels, and was governed by 
the point of honour. If the judge was not obeyed, 
he infiſted upon ſatisfaftion from the perſon that 
had contemined his authority. At Bourges, it + 
the provoſt had ſummoned a perſon, and he refuſed 
to come, his way of procecding was to tell him, 
ſent for thee, and thou didſt not think it worth thy 
while t0 come ; I demand therefore fatisfaftion for this 
contempt, Upon which they tought. Lewis the 
Fat reformed this cuſtom 5. | 

The cuſtom of legal duels prevailed || at Orleans, 
even in all demands of debt. Lewis the Youn 
declared, that this cuſtom ſhould take place only - 
when the demand exceeded five ſous. "Fhis ordi- 
nance was a local law ; for in St. Lewis's time { it 


* Chap. 61. page 209, and 310, 
+ Charter of Lewis the Fat, in the year 1145,in the 
colle&tion of ordinances. + Ibid, 


_ | Charter of Lewis the Young, in the year I 169, 
:N the collection of ordinances. 


\ See Beaumanoir, chap. 63. page 325. 
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was ſufficient that the value was more than twelve 
deniers. Beaumanoir © heard a gentleman of the 
law affirm, that formerly there had been a bad cu. 
ſtom in France, of hiring a champion for a certain 
time to fight their battles in all cauſes, This ſhews, 
that the uſes of judiciary combats muſt have had a 
that time a prodigious extent. 


CHAFP. XX. 
Origin of the point of honour. 


—_—_  — 
—_ ———— I — 
/ » 


WE meet with inexplicable enigmas in the codes 
of the laws of the barbarians. The law of | 
the Friſians allows only half a ſou in compoſition to 
a perſon that had been beaten with a ſtick ; and yet 
for ever ſo ſmall a wound it allows more. By the 
Salic law, if a freeman gave three blows with a | 
ſtick to another freeman, he paid three ſous ; if he 
drew blood, he was puniſhed as if he had wounded 
him with ſteel, and he paid fiftcen ſous : thus the 
puniſhment was proportioned to the greatneſs of the 
wound, The law of the Lombards $ eſtabliſhed 
different compoſitions for one, two, three, four 
blows ;. and ſo on. Act preſent a ſingle blow is c- 
quivalent to a hundred thouſand, 
'The conſtitution of Charlemagne inſerted in the 
law * of the Lombards, ordains, that thoſe who 
were allowed the trial by combat, ſhould fight with 
batoons. Perhaps this was out of regard to the 
clergy ; or probably, as the uſage of legal duels 
gained ground, they wanted to render them leis 


T See the cuſtom of Beauvoilis, chap. 28. page 
203. | | 
| Additio fapientum Willemari, tit. 5. 
q Book 1, tit. 6.4 3, 


F-POOk 2. tit. 5.4 23, 


ſanguinary. 
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ſanguinary. The capitulary * of Lewis le Debon- 
nairc allows the liberty of chuling to fight either 
with the ſword or batoon, In proceſs of time 
none but bondmen fought with the batoon #, 

Here I ſee the firſt rite and formation of the par- 
ticular articles of our point of honour. The ac- 
cuſer began with declaring in the preſence of the 
judge, that ſuch a perſon had committed ſuch an 
action ;3 and the acculed made anſwer, that he 
lied + ; upon which the judge gave orders for the 


duel. It became then an eſtabliſhed rule, that. 


whenever a perſon had the lie given him, it was 
incumbent on him to fight. 

Upon a man's + declaring he would fight, he 
could not afterward; depart from his word ; if he 


did, he was condemned to a penalty. Hence this 


rule enſaed, that whenever a perſon had engaged 
his word, honour iorbade him to recall it. 


Gentlemen | fought one another on horſcback, 


and armed at all points ; villains $ fought on foot 
and with batoons. _ Hence it followed, that the ba- 
toon was looked upon as the iaſtrument of inſults 
and affronts; ** becauſe to ſtrike a man with it, 
Was treating him like a villain. 

None but villains fought with their ++ BE: un- 


* Added to the Salic law, in 819. | 

+ See Beaumanoir, chap. 64. page 228. + Ibid, 

| See Bearmanotr, chap. 3. pages 25, and 329, 

| See in regard to the arms of the combatants, 
Beaumanoir, chap. 61. pag? 308. and chap, 64. 
page 328, | 

) Ibid. chap. 64. page 328, See alſo the char- 
ters of St, Auſtin of "Anjou, quoted by Galland, 
page 263. 

** Among the Romans tit was not infamons to be bea- 
ten with a ltick, /eg. [tus ſuſtium, de iis qui notantur 
infamia. 


Tt They had yy the t DAt00N and buckler. Peaumar 
wir, chap, 64. page 328. 
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covered ; ſo that none but they could receive ; 
blow on the face, Therefore a box on the ear he. 
came an injury that muſt be expiated with blood, 
becauſe the perſon who received it had been treat- 
ed as a villain. Ts 

'The ſeveral people of Germany were no lefs ſen- 
ſible than we, of the point of honour ; nay, they 
were more ſo. 'Thus the moſt diſtant relations took 
a very confiderable ſhare to themſelves in every af- 
front, and on this all their codes are founded, The 
law + of the Lombards ordains, that whoſoever 
gocs attended with ſervants to beat a man by fſur- 
priſe, 1a order to load him thereby with ſhame, 
and to render him ridiculous, ſhould pay half the 
compoſition which he would owe if he had killed 
him $.; and if through the ſame motive he tied or 
bound him, he fhouid pay three quarters of the 
ſame compoſition. DO 

Let us then conclude, that our forefathers were 
extremely ſentible of affronts : bur that affronts of 
a particular kind, ſuch as being ſtruck with a cer- 
tain inſtrument on a certain part of the body, and 
in a certain manner, were as yet unknown to them, 
All this was included in the affront of being beaten; 
and, in this caſe, the proportion of the excels con- 
ſtituted the greatneſs of the outrage. 


CHAP. XXL. 


A new reflefion upon the point of honour among the 
__ Germans. 


T7 was a great infamy, ſays Tacitus *, among tt! 


Germans, fer a perſon t9 leave his buckler behind 


I Book 1. tit. 6, $ 1, 
d Book 1. tit. 6.6 2, 
& De moribus Germanorum, 


him 
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him in battle ; for which reaſon a great many, 
after a misfortune of this kind, have deſtroyed them- 
moves. Thus the ancient Salic law + allows a com- 
poſition of fifteen ſous to any perſon that had been 
injuriouſly reproached with having left his buckler 
behind him. 

When Charlemagne || amended the Salic law, 
he allowed in this caſe no more than three ſous in 
compoſition, As this prince cannot be ſuſpected 
of having had a deſign to enervate the military dif- 
cipline, it is manifeſt that this change was owing 
to that of the arms, and that from this change of 
arms a great number of uſages derive their 0- 
rigin, 


C-H AP. XXII: 
Of the manners relative to judicial combats, 


UR connection with the fair ſex is founded on 
the happineſs attending the pleaſure of enjoy- 
ment ; on the charms of loving and being beloved; 
and likewite on the deſire of pleaſing the ladies, 
becauſe they are moſt penetrating judges in reſpect 
to part of thoſe things which conſtitute perſonal 
merit, "This general defre of pleaſing produces 
gallantry, which is not indeed love itfelf, but 
the delicate, the volatiie, the perpetual difſembler 
ot love. | 
According to the diffcreat circumſtances of every 
couniry and age, love inclines more to one of thoie 
three things, than to the other two. Now, I 
maintain, that the prevailing ſpirit, at the time of 


vur judicial combars, muſt naturally have been that 
or gallantry, | 


| 


T In the Padfus lepis Salice. 
| We have both the ancient law and that which 
4s amended by this prince, 


I find 


| 
| 
| 
1 
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T find in the law of the Lombards +, that if one 
of the two champions was found to have any herbs 
fit for enchantment about him, the judge ordered 
them to be taken from him, and obliged him to 
ſwear he had no more. "This law could be founded 
only on the vulgar opinion ; ir was fear (which has 
been ſaid to have invented ſo many things) that 
made them 1magine this kind of preftigies. As in 
the ſingle combats, the champions were armed at all 
points ; and as with heavy arms, both of the ot- 
tenſfive and defenfive kind, thote of particular tem- 
per and force were of infinite advantage ; the no- 
tion of ſome champions having inchanted arms, 
muſt certainly have turned the brains of a great 
many people. 

Hence aroſe the marvellous ſ{y{tem of chivalry. 
'The minds of all forts of people quickly imbibcd 
theſe extravagant ideas. 'Then 1t was that in ro- 
mances they beheld knights-errant, necromancers, 
fairies, winged or intelligent horles, inviſible or in- 
vulnerable men, magicians who concerned them- 
ſelves in the birth and education of great perſon- 
ages, inchanted and dilinchanted palaces, a new 
world in the midit of the old one, and the ordt- 
nary courſe of nature left only to the lower claſs 
of mankind, | 

Knights-errant always in armour, in a part of 
the world full of caſtles, forts, and robbers, found 
honour 1n puniſhing injuſtice, and in proteCting 
weakneis. Hence our romances abound with gal- 
lantry founded en the idea of love, joined with 
that of ſtrength and protection. 

ouch was the original of gallantry, when they 
formed to their imaginations an extraordinary ſet 
of men, who at the fight of virtue, joined with 
beauty and diftreſs, were inclined to expoſe them: 


+ Book 2. tit. 55. $ 11, 
{clves 
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ſelves to all hazards for their ſake, and to endea- 
vour tq pleaſe them in the common adtions of 
life, | 

- Our romances of chivalry flattered this deſire 
of pleaſing, and communicated to a part of Eu- 
rope that ſpirit of gallantry, which we may ven- 
ture to affirm was very little known to the an- 
cients. 

The prodigious luxury of that immenſe city 
Rome, flattered the idea of ſenſible pleaſures. A 
certain notion of tranquillity in the fields of Greece 
gave riſe to the deſcription | of ſoft and amorgys 
ſentiments. "The idea of knights-errant, protec- 
tors of the virtue and beauty of the Fair ſex, led 
people to that of gallantry, | 

This ſpirit was continued by the cuſtom of 
tournaments, which, uniting the rights of valour 
and love, added till a great importance to gallan- 
Wy. | | | 

CH A P. XXIIL 
Of the code of laws on judicial combats. 


QOme perhaps will have a curioſity to ſee this 
= monſtrous cuſtom of judiciary combat reduced 
to principle, and to find a code of ſuch extraor- 
dinary laws, Men, reaſonable, in the main, re- 
duce their very prejudices to rule, Nothing was 
more contrary to good ſenſe, than thoſe combats : 
and yet when once this point was laid down, a kind 
of prudential management was uſed in carrying it 
into execution, _ Ne aſh 

| In prder to be tharoughly acquainted with the 
Juriſprudence of thoſe times, it is neceffary to read 
with attention the regulations of St. Lewis, who 


| See the Greek romances of the middle age, 
OL, i, M m " made 
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made ſuch great changes in the judiciary order, 
Defontaines was contemporary with that prince : 
Beaumanoir, wrote after { him ; and the reſt lived 
fince his time. We muſt therefore look for the 
ancient practice in the amendments that have been 
made of it. 


} 


CH A P.. XXIV. 
Rules eftabliſhed in the judicial combat. 


Hen there happened * to be ſeveral accuſers, 
| they were obliged to agree among themſelves 
that the action might be carried on by a ſingle pro- 
ſecutor ; and if they could not agree, the perſon 
before whom the attion was brought, appointed 
one of them to proſecute the quarrel. 

 . When + a gentleman challenged a villain, he was 
. obliged to preſent himſelf on foot with buckler and 
baroon ; but if he came on horſeback, and armed 
like a gentleman, they took his horſe and his 
arms from him ; and ſtripping him to his ſhirt, 
they obliged him to fight in that condition with the 
villain, © | | 
_ Before the combat the f magiſtrates ordered three 
banns to be publiſhed. By the firſt the rclations 
of the parties were commanded to retire ; by the 
ſecond the people were warned to be ſilent ; and 
the third prohibited the giving any aſſiſtance to ei- 
ther of the parties, votes Beets penalties ; nay, 
even on the pain of death, if by this aſſiſtance ei- 
ther of the combatants ſhould happen to be van- 
quithed, 
The officers belonging to the civil magiſtrate | 
guarded the liſt or incloſure where the battle was 


< In the year 1283. 2 

* Beaumanoir, chap. 6. page 40. and 41. 
F Ibid, chap. 64. page 328. | 

Þ Ibid, page 330. } Ibid, 


% 
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fought ; and in caſe either of the parties declared 
himſelf deſirous of peace, they took particular no«- 
tice of the aCtual ſtate in which things ſtood at 
that very moment, to the end that they might be 
reſtored to the ſame fituation, in caſe they did not 
come to an accommodation {(. 8 

When the pledges were received either for a 
crime or for falſe judgement, the parties could nos 
make up the matter without the conſent of the 
lord : and when one of the parties was overcome, 
there could be no accommodation without the per- 
miſſion of the count *, which had ſome analogy to 
our letters of grace. Ws | 

But if it happened to be a capital crime, and the 
lord, corrupted by preſents, conſented to an ac- 
commodation, he was obliged to pay a fine of ſixty 
livres, and the right + he had of puniſhing the ma- 
lefactor who devolved to the count. 

There were a great many people incapable ei- 
ther of offering, 'or of accepting battle. Bur li- 
berty was 'given them in trial of the cauſe to chuſe 
a champion ;z and that he might have a ſtronger 
intereſt in defending the party in whoſe behalf 
On, his hand was cut oft: if he loſt the 

ttle F. | | | | 

When capital laws were made in the laſt century 
againſt duels, perhaps it would have been ſufficient 
to have deprived a warrior of his military capacity, 


(Ibid. | 

* The great vaſſals had particular privileges, 

} Beaumanoir, chap, 64. p. 330. fays he loſt his juz 
riſdition : theſe words, in the authors of thoſe days, 
have not a general ſignification, but a ſignification 11- 
mited to the affair in queſtion. Defontaines, chap. 21. 
art, 29, | | : 

' | This cuſtom, which we meet with in the capitula- 
res, was ſtill ſubſiſting at the time of Beaumanoir, 
See chap, G1. P. 315. 


M m 2 by 


276 THE SPIRIT Book XXViIr 


by the loſs of his hand ; nothing in general being a 
greater mortification to mankind than to ſurvivg 
the loſs of their character, 

When | in capital caſes the duel was fou ht by 
champions, the parties were placed whey they 
could not behold the battle ; each was bound with 
the cord that was to be uſed at his execution, in 
caſe his champion was overcome, 

The perſon that ſuccumbed in battle, did not al- 
ways loſe the point conteſted ; if, for inſtance , 
they fought on imparlance, he loſt only the im- 
parlance. 


CH AP, XXV. 
Of the bounds preſcribed to the cuftom of Judicial 
combats. 
Wyn pledges of battle had been received upon 
a civil affair of ſmall importance, the lord 0- 
bliged the parties to withdraw them. 
If a fact was notorious *, for inſtance; if a man 
had been affaſlinated in the open marked-place, 
then there was neither a trial by. witneſſes, nor by 
combat ; the judge gave his deciſion from the no+ 
roricty of the Fact. | 
When the court of a lord had often determined 
after the fame manner, and the ufage was thus 
known +, the lord refuſed to grant the parties the 
privilege of duelling, to the end that the vufages 


might not be altered by the different events 'of the 
combats. 


|| Beaumanoir, chap. 64. p. 330. 
& Ibid, chap. 61. p. 209. | 
* Beaumanoir, cap, 61, P- 351. Thid, chap. 43- 
P. 230. 
+ RE, chap. 61. Þp. 300. See alſo Defon- 
taines, chap. 22, art 24, | 
They 
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They were not allowed to infiſt upon duelling but 
for + themſelves, for ſome one belonging to their 
family, or for their liege lord. 

When the accufed had been acquitted }, an- 
other relation could not infiſt on fighting him ; o- 
therwiſe diſputes would never be terminated, 
| If a perſon appeared again in public, whoſe rela- 
tions, upon a ſuppoſition of his being murthered, 
wanted to avenge his death ; there was then no 
room for a combat : the ſame may be faid || if by 
x notorious abſence the fa&t was proved to be im- 
poſſible, 

If a man * who had been mortally wounded, had 
diſculpated before his death the perſon accuſed, 
and named another, they did not proceed to a 
duel : but if he had mentioned nobody, his decla- 
ratton was looked upon only as a forgiveneſs on his 
death-bed ; the proſecution was continued, and e- 
yen among gentlemen they could make war againſt 
each other. CA 

When there was a war, and one of the relations 
had piven or received pledges of battle, the right 
of war ceaſed ; for then it was thonght that the 
parties wanred to purſue the ordinary courſe of 
juſtice, wherefore he that continued the war would 
have becn ſentenced to repair all damages. 

Thus the practice of judiciary combat had this 
advantage, that it was apt to change a general mto 
_ a particular quarrel, to reftore rhe courts of judi- 
cature to their authority, and to reduce to a civil 
ſtate thoſe who were no longer governed but by the 

law of nations. | 
As there are an infinite number -of wiſe things 
that are managed in a very fooliſh manner ; fo there 
are many fooliſh things that are very wilely con+ 
ducted, | 

+ Beaumanoir, chap, 63. p. 322. 
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When a man *, who was challenged for a crime, 
viſibly ſhewed that it had been committed by the 
appellant himſelf, there could be then no pledges 
of battle : for there is no criminal but would 
prefer a duel of uncertain event to a certain puniſh- 
ment, | 

There were no duels + in affairs decided by arbi- 
ters, or by eccleſfiaſtic courts ; nor in caſes relating 
to womens doweries. | ls > WEB} 

A. woman, ſays Beaumanoir, cannot fight, If a 
woman , appealed a perſon without naming her 
champion, the pledges of battle were not accepted, 
It was alſo requiſite that a woman ſhould be autho- 
Tiſed + by her baron, that is, by her huſband, to 
appeal ; but ſhe might be appealed without this 
authority. | 

If either the appellant || or the appellee were un- 
der fifteen years of age, there could be no combat. 
They might order it indeed in diſputes relating to 
orphans, when their guardians or truſtees were 
willing to run the ritk of this procedure. 

The caſes in which a bondman was allowed ta 
fight, are, I think, as follow. He was allowed to 
fight anather bondman ; he was allowed to fight a 
free-man, or even a pentleman, in caſe they were 
appellants ; but if he was the appellant * himſelt, 
the other might refuſe to fight ; and even the bond- | 
man's lord had a right to take him out of the court, 
The bondman might, by his lord's charter +, or by 
uſage, fight with any freeman ; and the church 


* Beaumanoir, chap. 63. p. 324. 

+ Ibid. p. 325. { Ibid. p. 325. 

|| Ibid. p. 323. See alſo what I have faid in the 
18th book. h 

* Beaumanoir, chap. 63. P. 

+ Dctontaines, chap. 22, ar 
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retended | to this right for her bondmen, as a 
mark of reſpect || due to her by the laity, 


CH AP. XXVI. 


of the judiciary combat between one of the parties, and 
one of the witneſſes. 


Eaumanoir informs us * that a perſon who ſaw a 
witneſs going to {wear againſt him, might elude 
the ſecond, by telling the judges, that his adverſary 
produced a falſe and flandering witneſs ; and if the 
witneſs was willing to maintain the quarrel, he gave 
pledges of battle. They troubled themſelves no 
further about the inqueſt ; for if the witneſs was 
overcome, 1t was decided, that the party had pro- 
duced a falſe witneſs, and he loſt his cauſe. _ 

It was neceſſary the ſecond witneſs ſhould be 
prevented from ſwearing ; for if he had made his 
atteſtation, the affair, would have been decided by 
the depoſition of two witneſſes. But by ſtaying the 
ſecond, the depoſition of the firſt witnefs was of no 
magner of ue. 772: $2 | 

The ſecond witneſs being thus regected, the 
party was not allowed to produce any others, but 
he loſt his cauſe ; in caſe however there had been 
no ? of battle, he might produce other wit- 
nefles, pn _ 

Beaumanoir obſerves, + that the witneſs might 
ſay to the party he appeared for, before he made 
his depoſition : 7 ds not care to fight for your quar- 
rel, nor to enter into any debate ; but if you are wil- 


5 Habeant bellandi et teſtificandi licentiam. Chars 


ter of Louis the Fat, in the year 1118. 
| Ibid, DE 


* Chap, 61. p. 315. 
i Chap. 6, p. 39. ard 40. 
EEE, | ting 
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ling to fland by me, I am ready to tell the truth, 
'The party was then obliged to fight for the wit. 
neſs, and if he happened to be overcome, he did 
not loſe his cauſe *, but the witneſs was rejected, 

'Chis, I believe, was a limitation of the ancient. 
cuſtom ; and what makes me think ſo, is, that we 
find this uſage of appealing the witneſſes, eſtabliſh- 
ed in the laws of the + Bavarians and | Burgundi. 
ans, without any reſtriction, 

I have already made mention of the conſtitution 
of Gundebald, againſt which Agobard | and St, 
Avitus $ made ſuch loud complaints. * When 
* the accuſed ( ſays this prince) produces witneſſes 
&« to {wear that he has not committed the crime; 
* the accuſer may challenge one of the witneſſes 
* to a combat ; for it is very juſt that the perſon 
« who has offered to ſwear, and has declared that 
« he was certain of the truth, ſhould make no dif- 
* ficulty to maintain it,” Thus the witneſſes were 
deprived by this king of every kind of —— to 
avoid the judiciary combat. | 


CH AP. XXVIL 


of the judicial combat between one of the parties, 
and one of the lord's peers. Appeal of falſe judge» 
ment . 


A? the nature of judicial combats was to termi- 
nate the affair for ever, and was incompatible 
_ with + a new judgment and new proſecutions ; ; an 


' * But if the battle was fought by champions, the 
champion that was overcome had his hand cut off, 
+ Tit. 16.4 2, 
t Tit. 45. 
|} Lathes to Lewis le Debonnaire, 
d Life of St. Avitus. 
| Beaumanoir, chap. 2. p. 22, | 
TY. appeal, 
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2ppeal, ſuch as is eſtabliſhed by the Roman and 
Canon laws, that is, to a Tſuperiour court, in or- 
der to rejudge the proceeding of an inferiour court, 
was a thing unknown in France. L 

This is a form of proceeding to which a warlike 
\ nation entirely governed by the point of honour, 
| was quite a ſtranger ; and agreeably to this very 
ſpirit the ſame methods * were uſed againſt the 
judges, as were allowed againſt the parties. 

An appzal among the people of this nation was 
a challenge to fight with arms, a challenge decided 
by blood, and not by an invitation to a paper quar- 
rel, the knowledge of which was deferred to ſuc- 
eceding ages Þ. 

Thus St. Louis in his Inftitutions ſays, that an 
appeal includes both felony and iniquity, "Thus 
Beaumanoir tells us, that if a vaſlal f wanted to 
make his complaint of any outrage committed a- 
cainſt him by his lord, he was firſt obliged to de- 
nounce that he quitted his fief ; after which he ap» 
pealed before his lord paramount, and offered 
pledges 'of battle. In like manner the lord renoun- 
ced the homage of his vaſlal, if he appealed him 
before the count. - | 

A vaſſal to appeal his lord of falſe judgment, 
was telling him that his ſentence was unjuſt and 
malicious : Now, to utter ſuch words againſt his 
lord, was in ſome meaſure committing the crime of 
telony, 

4 inſtead of bringing an appeal of falſe 
judgment againſt the lord, who eſtabliſhed and di- 
rected the court, they appealed the peers of whom 
the court itſelf was formed : By this means they 


F Beaumanoir, chap. 61. page 312. et chap, 67. 
Page 338. MH Ns, 

7 Book ii. chap. 15. | | 

x Beaumanoir, chap, 61. page 310, and 311. and 
cnap, 67, page 337. KO - 

Vor. II, N n avoided 
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avoided the crime of felony ; for they inſulted on. 
ly their peers,. with whom they could always ac. 
count for the inſult. | 

It was a very * dangerous thing to appeal to the 
peers of falſe judgement, If the party waited till 
judgement was pronounced, he was obliged to fight 
them all +, when they offered to make good their 
Judgement, If the appeal was made before all the 
judges had given their opinion, he was obliged to 
fghtall thoſe who had agreed in their judgement, In 
order to avoid this danger, it was uſual to petition 
the lord þ to give orders that each peer ſhould give 
his opinion out loud ; and when the firſt had pro- 
nounced, and the ſecond was going to do the ſame, 
the party told him that he was a liar, a knave, and 
a ſlanderer, and then he had to fight only with 
that peer, | 

Defontaines | would have it, that before an appeal 
was made of falſe judgement, it was cuſtomary to 
let three judges pronounce ; and he does nor ſay 
that it was neceflary to fight them all three, and 
much leſs that there was any obligation to fight all 
thoſe who had declared themſelves of the ſame opi- 
nion. 'Theſe differences ariſe from this, that there 
were very few uſages exactly in all parts the ſame. 
Beaumanoir gives an account of what paſſed in the 
county of Clermont ; and Defontaines of what was 
practiſed in Vermandois. 

When $ one of the peers had declared that he 
would maintain the judgement, the judge ordered 
pledges of battle to be given, and likewiſe took fe- 
curity of the appellant that he would maintain his 
appeal. But the peer who was appealcd gave no 


* Beaumanoir, chap. 61. page 313, 

+ Ibid. page 314. ' Þþ Ibid, 
hap. 22. art. 1, 10, and 11, he ſays only that _ 
each of them was allowed a ſmall fine, 

d$ Beaumanoir, chap, 61, page 314. . 
N Ee ſecurity, 
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ſecurity, becauſe he was the lord's vaſſal, and was 
obliged to defend the appeal, or to pay the lord a 
fine of ſixty livres. ' 

If the * appellant did not prove that the judge- 
ment was falſe, he paid the lord a fine of fixty 
livres, the ſame fine to + the peer whom he had 
appealed, and as much to every one of thoſe who 
had openly conſented to the judgement. 

When a perſon violently ſuſpe&ted of a capital 
crime, had been taken and condemaed, he could 
make no appeal + of falſe judgement: For he would 
always appeal, either to prolong his life, or to get 
an abſoluce diſcharge. | 

1fa perſon || ſaid that the judgement was falſe and 
bad, and did not offer to make his words good, 
that is, to fight, he was condemned to a fine of 
ſix ſous if a gentleman, and to five ſous if a bond- 
man, for the injurious expreſhons he had uttered, 

The judge or peers 5 who were overcome, for- 
feited neither life nor limbs ; but the perſon who 
appealed them was puniſhed with death, if it hap- 
pened to be a capital crime +, 

This manner of appealing the peers of falſe 
judgement,'was to avoid appealing the lord himſelf, 
But if + the lord had no peers, or had not a ſuffi- 


* Beaumanoir, chap, 67. page 336, and 337. De- 
fontaines, chap. 22. art. 9. 

+ Defontaines, ib, 

} Beaumanoir, chap. 61. page 316. 

| ID. page 314. Defontaines, chap. 22. art. 21. 

( Ib. art. , : | 

+ See Defontaines, chap. 21. art. 1x, and 12. and 
following, who diſtinguiſhes the cauſes in which the 
appellant of falſe judgment loſes his life, the point 
conteſted, or only the 1imparlance, _ 

+ Beaumanoir, chap. 62, page 322. Defontaines, 
chap, 22. art 3, | RAT 
No2z cient 
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cient number, he might at his own expence hire * 
peers of his lord paramount ; but theſe peers were 
not obliged to judge if they did not like it ; they 
might declare that they were come only to give 
their opinion : In that particular + cale, the lord 
Himſelf pronounced fentence/as judge ; and if an 
appeal of falſe judgment was made againſt him, it 
was his bufineſs to ſtand the appeal. 

If the lord happenct t to.be lo very poor as not 
to be able to hire peers of his paramount, or if he 
neglected to afk for them, or the paramount refu- 
fed to give them, then as the lord could not judge 
by himſelf, and as nobody was obliged to plead be- 
fore a tribunal where jud2ment could not be given, 
the affair was brought before the lord paramount, 

'This, I believe, was one of the principal cauſcs 
of the ſeparation between the Juriſdiftion and the 
fief, from whence aroſz that maxim of the French 
lawyers, The fief is one thing, and the Juriſdiction 
another, For as there were a vaſt number of peers 
who had no ſubordinate vaſſals under them, they 
were incapable of holding their court ; all affairs 
were then brought before the lord paramount, and 
they loſt the privilege of judging, becauſe they had 
neither power nor will to claim it. 

All the peers | who had agreed to the judge- 
ment, were obliged to be preſent when it was pro- 
nounced, that they might follow one another, and 
| ſay Tes to the perſon, who, wanting to make an ap- 
peal of falſe judgment, aſked them whether they 
tollowed ; for Defontaines ſays Q, that it is an af- 


* The Count was not obliged to lend any, Beav- 
manoir, chap. 67. Page 337. 
+ Nobody can paſs judgment in his court, ſays 
Beaumanoir, chap. 67. page 336, and 337+ 
Beaumanoir, chap. 62. pag. 322. 


Defontaines, chap. 21. art. 27, and 28. 
$ Ibid. art, 28, 


fair 


* ” 


Chap. 27. - OF LAWS, 28 


Y Ui 


fair of court eſy and lyaliy, and there is. no ſuch thin 


cS 


as evaſion or delay. From bence, I imagine, a- 
roſe the cuſtom fiill followed in England, of obli- 
ging the jury to be all unanimous in their verdict 
in caſes relating to lite and death. | 

Judgement was therefore given according to the 
opinion of the majority : And if there was an equal 
diviſion, ſentence was pronounced, in criminal ca- 
ſes, in favour of the accuſed ; in cates of debt, in 
favour of the debtor; and in caſes of inheritance, 
in favour of the defendant, | 

Detontaines obſerves *, that a peer could not ex- 
cule himſelf by ſaying, that he would not fit in 
court if there were only four +, or if the whole 
number, or at leaſt the wiſcſt part, were not pre- 
ſcat. This is juſt as if he was to ſay in the heat of 
an engagement, that he would not affiſt his lord, 
becauſe he had not all his vaſſals with him. But 
it was the lord's buſineſs to cauſe his court to be re- 
ſpc&ed, and to chuſe the braveſt and moſt know+ 
ing of his tenants. 'T'his I mention in order to ſhew 
the duty of vaſſils, which was to fight and to 
judge ; and ſuch indeed was this duty, that to judge 
was all the ſame as to fight, 

It was lawful tor a lord who went to law with 
his vaſſal in his own court, and was.caſt, to appeal 
one of his tenauts of talle judgement, But as the 
latter owed a rcipccCt to his lord for the fealty he 
had vowed, and the lord on the other hand owed 
benevolence to his vaſſul for the tealty accepted ; 
hence it was cuſtomary to make a diſtin&ion be- 
tween the Lord's afthrming in general, that the 
Judgement | was falſe and unjuſt, and imputing per- 


. * Chap. 21. art. 37. | 
} This number at leaſt was neceſſary, Defontaines, 
chap. 21. art, 30. . | 
} Beaumanoir, chap, 67. page 337. 
| ſonal 
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fonal * prevarications to his tenant. In the fir 
caſe, he affronted his own court, and in ſome 
meaſure himſelf, ſo that there was no room for 
pledges of battle. But there was room in the ſe- 
cond, becauſe he attacked his vaffal's honour ; and 
the perſon overcome was depr ived of life and pro- 
perty, in order to maintain the public tranquillity, 
This diſtinftion which was neceſlary 1 in that par- 
ticular caſe, had afterwards a greater extent. Beay- 
manoir ſays, that when the appellant of falſe Judge- 
ment attacked one of the peers by perſonal impu- 
tations, then battle enſued ; but if he attacked only 
the judgment, the pecr appealed was at liberty + 
to determine the diſpute either by battle or by law, 
But as the prevailing ſpirit in Beaymanoir's time 
was to reſtrain the uſage of judicial combats, and 
as this liberty which had been granted to the pecr 
appealed, of defending the judgment by combat or 
not, is equally contrary to the ideas of honour e- 
ſtabliſhed in thoſe days, and to the obligation the 
vaffal lay under of defending his lord's juriſdidtion ; 
I am apt to think that this diſtinCtion of Beauma- 
nNoIr's was owing to a new regulation among the 
French. 
| ] would not have it thought, that all appeals of 
falſe judgement were decided by battle : Ir fared 
| with this appeal as with all others. "The reader 
may recolle& the exceptions mentioned in the 25th 
chapter, Here it was the buſineſs of the ſuperiour 
court to examine whether it was proper to with- 
draw the pledges of battle or not. 
| There could be no appeal of falſe judgment a- 
gainſt the king's court; becauſe as there was no 
one equal to the king, no one could appeal him ; 
and as the king had no ſuperiour, none could 
2ppeal from his court. 


* Beaumanoir, chap. 67. page 337. 


+ Ib, page ; {me 8. 
ge 337 33 This 
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This fundamental regulation, which was neceſ- 
fary as a political law, diminiſhed alſo as a civil 
law the abuſes of the judicial proceedings of thoſe 
times. When a lord was afraid * that his court 
would. be appealed of falſe judgement, or perceived 
that they were determined to appeal ; if juſtice re- 
quired there ſhould be no appeal, he might peti- 
tion for peers from the king's court, who could 
not be appealed of falſe judgment, Thus King 
Philip, ſays Defontaines 4, ſert his whole counſcl 
to judge an affair in the court of the abbot of Cor- 


if the lord could not have judges from the king, 
he might remove his court into the king's, if he 
held immediately of him : But if there were inter- 
mediate lords, he had recourſe to his paramount, 
going from one lord to another, till he came to the 
fovereign, | 

Thus notwithſtanding they had not in thoſe days 
neither the practice nor even the idea of our mo- 
dern appeals, yet they had recourſe to the king, 
who was the ſource from whence all thoſe rivers 
flowed, and the ſea into which they returned. 


CHAP. XXVIIL 
Of the appeal of default of juſtice. 


PHE appeal of default of juſtice was when the 
| court of a particular lord deferred, evaded, 
or retuſed to do juſtice to the parties. ].3 

During the time of our princes of the ſecond 
race, though the count had ſeveral officers under 
him, their perſon was ſubordinate, but not their 
juriſdiction, Theſe officers in their court-days, 


* Defontaines, chap, 22. art, 14. _ + Ibid. 
aſlizes, 
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afſizes, or Flacita, gave judgement in the laſt reſort 
as the count himſelf; all the difference conſiſted in 
the diviſion of the juriſdiſtion. For inſtance, the 
count had * the power of condemning to-death, of 
judging of liberty and of the reſtitution of goods, 
which the centecnarit had not. 

For the ſame reaſon, there were higher cauſes +4 
reſerved to the king ; namely, thoſe which dire&. 
ly concerned the political order of the ſtate. Such 
were the diſputes between biſhops, abbots, counts, 
and other grandees, whom the KEings judged aſh 
ther with the great vaſlals t. 

What ſome authors have advanced, namely, that 
an appeal lay from the count to the king's commil- 
ſary, or miſſus dominicus, is not well grounded, 
The count and the miſſus had an equal juriſdiction 
[| independent of each other : The whole difference 


was F, that the mus held his placita or aflizes 


four months 1a the year, and the count the other 
cight, 
If a perſon who had been condemned at an aſl- 


 Nze 4, demanded to have his cauſe tried over again, 


and was afterwards caſt, he paid a fine of fitteen 
ſaus, or received fifteen blows from the judges who 


had decided the affair, 
When the counts or the king” s commiſſaries did 


not find themſelves able to bring the great lords to 


* Third capitulary of the year $12. art, 3. edition 
of Baluſius, p. 497. and of Charles the Bald, added 
to the law of the Lombards, book ii, art. 3. 

+ Ib. art. 2. edit, of Baluf. page 497. 

_ + Cum fidelibus. Capitulary of Lewis le Debon- 
naire, edition of Baluſius, page 667. 

|| See the capitulary of Charles the Bald, added t9 
the law of the Lombards, book 11. art. 3. 

$ Third capitulary of the year 812, art, 8, 


+ Placitum. 
reaſon, 
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reaſon, they made them give bail or ſecurity *, 
that they would appear in the King's court : This 
was to try the cauſe, and not to rejudge it. I find 
in the capitulary of Metz +, a law, by which the 
appeal of falſe judgment to the king's court is eſta- 
bliſhed, and all other kinds of appeal proſcribed 
and puniſhed. _ 

If they refuſed to ſubmit to the judgment of the 
{heriffs f, and made no complaint, they were im- 
priſoned till they had fubmitred : Bur if they com- 
plained, they were conducted under a proper guard 
before the King, and the affair was examined in 
his court. .. 

"Their could be hard ily any room then for an ap- 
peal of default of juſtice, For ſo far was it from 
being uſual in- thoſe days to complain, that the 
counts and others, who had a right of holding al- 
ſizes, were not exact in diſcharging this duty; 
that ||, on the contrary, it was a general complaint 
that they were too exact, Hence we find ſuch 
numbers of ordinances, by which the counts, and 
| all other officers of juſtice whatſoever, are forbid 
to hold their aſlizes above thrice a-year. It was 
not ſo neceflary to chaitiſe their indolence, as to 
check their activity, 

But, after an innumerable multitude of petty 
lordſhips had been formed, and different degrees of 
vaſſalage eſtabliihed, the negle&t of certain vaſlals 
in holding their courts gave rife to this kind of ap- 


* This appears by the formulas, chartres, and the 
capitularies. 

+ in m year 757, edition of Baluſius, page 180. 
art, 9, & 10, and the 1ynod apud Vernas in the year 
755, art, 29. edition of Baluſins, page 195. Theſe 
wo capitularies were made under king Pepin. 

+ The officers under the connt Scabini. | 

i Sec the law of the Lombarcs, book ui, tit, 52. 
Ali. -22, 


Vor. II, Q 9 _ peal 


© tt ntl, ef GO AD A, Sw 


PE 


290 THE SPIRET Book XXvVIR 


peal ® ; eſpecially as very conſiderable profits ac” 
crucd to the lord paramount from the ſeveral 
i1nes, | 

As the cuſtom of judicial combats gained every 
Cay more ground, there were places, caſcs, and 
times, in which it was difficult to afſemble the 
peers, and conicquently in which juſtice was de- 
layed, The appeal of default of juſtice was there- 
fore introduced, an appeal that has been often a 
remarkable zra in our hiſtory ; becauſe moſt of 
the wars of thoſe days were imputed to a violation 
of the political law ; as the caſe, or at leaſt the pre- 
tence of our modern wars, 1s the infringement of 
the law of nations. 

Beaumanoir þ+ ſays, that in the caſe of default of 
juitice, battle was not allowed, 'FThe reaſons are 


_ Theſe : 1. They could not challenge the lord, be- 


cauſe of the reſpe&t due to his perſon; neither 
could they challenge the lord's peers, becaule the 
cale was clear, and they had only to reckon the 
days of the ſummons, or of the other delays; there 
had been no judgment paſſed, conſequently there 
could be no appeal of falſe judgment: In fine, the 
crime of the peers offended the lord as well as the 
partv, and it was againſt rule that there ſhould be 
battle between the lord and his peers. 

But + as the default was proved by witnefles be- 
forc the ſupcriour court ; the witneſſes might be 
challenged, and then neither the lord nor his court 
were ofttended, | 

In cate the default was owing to the lord's te- 
nants or pecrs by deferring juſtice, or by evading 
judgment aiter paſt delays, then thele peers were 
appealed of detauit of juſtice before the pard- 


* There are in{tances of appeals of. default of ju- 

{tice as carly as the time of Philip Auguſtus, 
+ Chap, 6r. page 315. 

t Beaumanoir, chap, 61. page 315. | 

Fo mount ; 
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mount z and if they were caſt, they * paid a fine 
to their lord, The letter could not give them any 
affiſtance ; on the contrary, he ſeized their fief till 
they had each paid a fine of ſixty livres. 

| 2. When the default was owing to the lord, 
which was the caſc whenever there happened not 
to be a ſufficient number of peers in his court to 
pals judgment, or when he had not aſſembled his 
tenants, Or appointed ſomebody in his room to aſ- 
ſemble them, an appeal might be made of the de 
fault before the lord paramount ; but then the 
party + and not the lord was ſummoned, becaulc 
of the reſpect due to the latter. 

The lord demanded to be tried before the para- 
mount, and if he was acquitted of the default, the 
cauſe was remanded to him, and he was likewiſe 
paid a fine of | ſixty livres. Burt if the default was 
proved, the penalty || inflicted on him was to loſe 
the judgment of the cauſe, which was to be thea 
tried in the ſuperiour court. In fact, the com- 
plaint of default was made with no other view. 

3. If the lord was ſued in his own court, which 
never happened but upon diſputes relating to the 
hef; after letting all the delays paſs, the lord him- 
ſelf 4 was ſummoned before the peers in the ſove- 


* Defontaines, chap. 21. art. 24. 

+ Ibid, art. 31. 

7 Beaumanoir, chap. 61. page 312. 

| Detoataines, chap. 21. art. 29. 

d$ This was the caſe in the famous difference be- 
tween the Jord of Nelle and Joan Counteſs of Flan- 
ders, under the reign of Lewis ViiI. He ſued her in 
her own court of Flanders, and ſummoned her to give 
judgment within forty days, and afterwards appealed 
a detault of juſtice to the king's court, She anſwer- 
ed, he ſhould he judged by his peers in Flanders. 
The king's court determined that he ſhould not be re- 
manded, and that the counteſs ſhould be ſummoned. 

+ Beaumanoir, chap. 34. 

Oo 2 reign's 
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reign's name, whoſe permiſſipn was neceſſary on 
that occaſion, "The peers did not make the ſyum- 
mons in their own name, becauſe they could not 
ſummon their lord, but they could ſummon * for 
their lord, MT 

Sometimes + the appeal of default of juſtice was 
followed with an appeal of falſe judgment, when 
the lord had cauſed judgment to .be paſſed, not- 
withſtanding the default, 

The vafſal + who had wrongfully appealed his 
lord of default of juſtice, was Feateticed tO pay a 
fine according to his lord's pleaſure. 

The inhabitants of Gaunt || had appealed the 
Earl of Flanders of default of juſtice before the 
king, for having delayed to give judgment in his 
own court. Upon examination it was found that 
he had uſed lels delays than even the cuſtom of 
the country allowed. They were therefore re- 
manded to him; upon which their effects, to the. 
value of ſixty thouſand livres, were ſeized. They 
returned to the king's court in order to have this 
fine moderated; but it was decided that the Earl 
might inſiſt upon this fine, and even more if he 
Pleaſed, Beaumanoir was preſent at thoſe judge- 
ments, Es | 

4. In other diſputes which the lord might have 
with his vaſſal, in reſpect to the body or honour of 
the latter, or to goods that did not belong to the 
| Hef, there was no room for an appeal of detault of 
juſtice ; becauſe the cauſe was not tricd in the lord's 
court, but in that of the paramount ; vallals, fays 


* Defontaines, chap. 21. art 9. 
+ Beaumanoir, chap. 61. page 34. 
+ Beaumanoir, chap. 61. page 312, But he that 
was neither tenant nor vaſſal to the lord, paid only 4 
fne of ſixty livres, Ib, | 
{| Beaumanoir, chap. 6x. page 318. 
| Defontaines, 
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Defontaines *, having no power to give judgement 
on the body of their lord. 

I have been at ſome trouble to give a clear idea 
of thoſe things, which are to obſcure and confuſed 
in old anthors, that to draw'them from the: chaos 


in which they were involved, may be reckoned a 
new diſcovery.; 
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CHAP. XXIX. 
Epoch of the reign of St, Lewis. 


oT. Lewis aboliſhed the judicial combats in all 
the courts of his demeſne, as appears by the or- 
dinance he + publiſhed on that account, and. | by 


the in/litutions. 


But he did not ſuppreſs them in the courts of his. 


| barons, except in the caſe of appeal of falſe judge- 
ment, 

A vaflal could not appeal the court of his lord 
of falſe judgement, without demanding a judicial 
combat agaialt the judges who had pronounced 


ſentence, But St, Lewis S introduced the Hiveogga | 


of apealing of falſe judgement without fighting, a 
change that may be reckoned a kind oz revolu- 
tion, 

He declared 4 that there mowd be no appeal of 
falſe judgement in the lordſhips of his demeſne, be- 
cauſe it was a crime of felony. In fact, if it was 


a kind of felony againſt the lord, by a much ſtrong- 


* Chap. 2t. art. 35. 
7 In the year 1260. | 
T Book 1. chap. 2, & 4. and book 3 1, chap. 10, & 11, 


| As appears every where 1n the in{titutions, &c,. 


and Reaumanoir, chap. 61. page 399, 


; Inftitutions, book 1. chan. 6, and book 11, chap. 15. 
} Id, book 11, chay. 15, | 


cr 
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er reaſon it was felony againſt the king. But he 
conſented they might demand an amendment * of 
the judgements paſſed in his courts ; not becauſe 
they were falſe or iniquitous, but becauſe they did 
ſome prejudice 4. On the contrary, he ordained, 
that they ſhould be obliged to make an appeal of 
falſe judgement againſt the courts of the barons }, 
in caſe of any complaint. : 

It was allowed by the inſtitutions, as we have A- 
ready obſerved, to bring an appeal of falſe judge- 
ment againſt the courts in the king's demeſnes. 
They were obliged to demand an amendment before 
the ſame court; and in caſe the bailiff retuſed the 
amendment demanded, the king gave leave to make 
an appeal || to his court, or rather, interpreting 
the inftitutions by themſelves, to preſent him a { 
requeſt or petition, 

With regard to the courts of the lords, 5t. 
Lewis, by permitting them to be appealed of falſe 
Judgement, would have the cauſe brought + before 
the royal tribunal, or that of the lord paramount, 
not + to be decided by duel, but by witneſſes, pur- 
ſuant to a form of proceeding, the rules of which | 

he laid down in the inſtitutions +, | 
___ Thus, whether they could falſify the judgement, 
as in the courts of the barons, or whether they 
could not falſify, as ia the courts of his demeſne, 


* Ib. book i. chap. 78, and book 11, chap. 15. 

+- Ib; book 1, chap. 98; ---.: 

+ Ib. book 1. chap. 15. 

|| Ib. chap. 58. $ Ib. chap. 15. 

+ But if they wanted to appeal without fallifying 
the judgement, the appeal was not admitted, Inititu- | 
fions, book ii. chap. 15. 

+ Book ii. chap. 6, & 47. and book u, chap. 15. & 
Beaumanoir, chap. 11. page 58. 

++ Book 1, chap. 1, 2, aud 3, 


he 
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he ordained that they might appeal without run- 
ning the hazard of a duel, 

Defontaines * gives us the two firſt examples he 
ever ſaw, in which they proceeded thus without a 
legal duel; one in a cauſe tried at the court of St. 
Quintin, which belonged to the king's demeſne ; 
and the other in the court of Ponthieu, where the 
count who was preſent oppoſed the ancient jurit- 
prudence: But theſe two cauſes were decided by 
law, 

Here perhaps it will be aſked, why St. Lewis or- 
dained for the courts of his barons a different form 
of procceding from that which he had eſtabliſhed 
in-the conrts of his demeſae ? "Phe reaſon is this : 
When St. Lewis made the regulations for the courts 
of his demeſnes, he was not checked nor confined 
in his views : But he had meaſures to keep with 
the lords who enjoyed this ancient prerogative, that 
cauſes ſhould not be removed from their courts, 
unleſs the party was willing to. expoſe himſelt to 
the dangers of an appeal of falſe judgement. St. 
Lewis preſerved the uſage of this appeal; but he 
ordained that it ſhould be made without a judicial 
combat, that is, in order to render the change 
more inſenſible, he ſuppreſſed the thing, and con- 
tinued the terms. 

This regulation was not univerſally received in_ 
the courts of the lords, Beaumanoir + ſays, that 
in his time there were two ways of judging ; one 
according to the king's eſtabliſhment, and the other 
purſuant to the ancient practice; that the lords 
were at liberty ro follow which way they pleaſed ; 
but when they had pirched upon one in any cauſe, 
they could not afterwards have recourſe to the 0- 
ther. He adds +, that the count of Clermont fol- 
| bowed the new practice, while his vaſſals kept to 


* Chap. 22, art, 16. and 17. 
f Chap. 61, page 309, | Ibid, 
FEY the 


| 
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the old one; but that it was in his power to re- 
eſtabliſh the ancient practice whenever he pleaſed, 
otherwiſe he would have leis authority than his 
vaſlals. x 

It is proper here to obſerve, that France was at 
that time * divided into the country of the king's 
demeſne, and that which was called the country of 
the barons, or the baronies, and, -to make uſe of 
the terms of St, Lewis's inſtitutions, into the coun- 
try under obedience to the king, and the country 
out of his obedience. When the kings made ordi- 
nances for the country of their own demefae, they 
employed their own fingle authority, But when 
they publiſhed any ordinances that concerned alſo 
the country of their barons, they were made + in 
concert with them, or fealed and ſubſcribed by 
them : Otherwite the barons received or refuſed 
them, according as they ſeemed conducive to the 
good of their baronies, The rear-vaſlals were up- 
on the fame terms with the great vaittals, Now, the 
inſtitutions were not made with the conſent of the 
lords, though they regulated matters which to 
them were of great importance : But they were re- 
ccived only by thoie who believed they would re- 
dound to their advantage. Robert, ſon of St. 
Lewis, received them in his county of Clermont; 
vet his vaſſuls did not think proper to conform t0 
h1s practice. 


* See Beaumanoir, Deſontaines, and the inſlitu- 
tions, book it. chap. 10, 11, 15, and others. 

+ See the ordinances at the beginning of the third 
race in the coliedtion of Lauriere, eſpecially thoſe ot 
Philip Auguilus, on ecclefiaftic juriſdiction, and that 
of Lewis VI1I, concerning the Jews, and the charters 
related by Mr, Bruflels particularly that of St, Lew, 
on the leaſe and recovery of lands, and the ſeodal ma- 
Jority of young women, tome 2, book xxxil. Page 35» 
et 1b1J, the ordinance of Philip Auguttus, page 7+ 
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CHAP. XXX. 
Obſervations on appeals. 
] Apprehend, that appeals, which were challen- 
g 


es to a combat, muſt have been made imme- 
diately on the ſpot. If the party leaves the court 
without appealing, ſays Beaurnanoir *, he loſes his 
appeal, and the Judgement ſtands good. "This conti- 
nued ſtill in force, even after all the reſtriftions of 
+ judicial combats, 


CH A P. XXXI. 
The ſame ſubjeft continued. 


THE villain could not bring an appeal of falſe 

judgement againſt the court of his lord. This 
we learn from Defontaines {f, and is confirmed 
moreover by the inftitutions ||. Hence Defon- 
taines F ſays, Between the lord and his villain there 
2s no other judge but God. 

It was the cuſtom of judicial combats that had 
deprived the villains of the privilege of appealing 
; their lord's court of falſe judgement +. And ſo true 
is this, that thoſe villains ++, who by charter or 

____ cuſtom 


* Chap. 63. page 327. Ibid. chap. 61. page 312» 

+ See = N niors of St. Link. book "pe 22a 
15, The ordinance of Charles VII. in 1453. 

} Chap. 21, art, 21. & 22. Ns 

|| Book i, chap. 136. $ Chap. 2. art.8. 

4 Chap. 22. art. 14. = _ 

+ Defontaines, chap. 22. art, 5. 'This article and 
the 21ſt of the 224d chapter of the ſame author have 
deen hitherto very ill explained. Defontaines does- 
not oppoſe the judgment of the lord to that of the 

Vor, II, P p gentleman, 
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cuſtom had a right to fight, had alſo the privilege 
of appealing their lord's court of falſe judgement, 
even though the peers who judged them were * gen- 
tlemen : And Defontaines propoſes expedients to 
gentlemen in order to avoid the ſcandal of fighting 
with a villain, by whom they had been appealed of - 
falſe judgement. 

As the pradtice of judicial combats began to de- 
cline, and the uſage of new appeals to be introdu- 
ced, it was reckoned unjuſt that freemen {ſhould 
have a remedy againſt the injuſtice of the court of 
their lords, and the villains ſhould not ; hence the 
parliament received their appeals all the ſame as 
thofe of freemen, 


GH A PP. AX; --: 
The ſome ſubje& continued. 


ATT Hen an appeal of falſe judgement was brought 
againſt the lord's court, the lord appeared in 
perſon before his paramount, to defend the zudge- 
ment of his court. In like manner + in the appeal 
of default of juſtice, the party ſummoned betore 
the lord paramount brought his lord along with 
him, to the end that if the default was not proved, 
he might recover his juriſdiction. | 
- In proceſs of time, as the practice obſerved in 
thoſe two particular caſes was become general, s 
the introduction of all forts of appeals, it ſeeme 
very extraordinary that the lord ſhould be obliged 
to ſpend his whole life in ſtrange tribunals, and 


gentleman, becauſe it was the ſame thing ; but he 
oppoſes the common villain to him who had the pri- 
vilege of fighting. | | 
. * Gentlemen may be always appointed judges. De+ 
fontaines, chap. 21. art 48. 
. +, Detfontaines, chap. 21, art. 33. 


for 


» 
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for other people's affairs. Philip of Valois *, or- 
dained, that none but the bailiffs ſhould be ſum- 
moned ; and when the uſage of appeals became ſtill 
more frequent, the parties were obliged to defend 
the appeal : 'The fact + of the judge became that of 
the party. 

[ rook Þf notice that in the appeal of default of 
juſtice, the lord loſt only the privilege of having 
the cauſe tried in his own court. Burt if the lord 
himſelf was ſued as party ||, which was become a 
very common practice H, he paid a fine of ſixty 
livres to the king, or to the paramount, before 
whom the appeal was brought. From thence aroſe 
the uſage, atter appeals had been generally recei- 
ved, of fining the lord upon the amendment of 
the ſentence of his judge : An uſage which laſted 
along time, and was confirmed by the ordinance - 
of Rouſſillon, bat fell at length to the  grongs 
through its own abſurdity. 


CH AP. XXXIII. hekiog 
The ſame ful jet continued. 


JN the praQtice of judicial combats, the perſon 

who had appealed one of the judges of' falſe 
judgement, might loſe + his cauſe by the combat, but 
could not poſlibly gain it. In fact, the parry who 
had a judgement in his favour, ought not to have 
been depriv ed of it by another man's aft. 'The ap- 


* In the year 1332. ; 

+ See the ſituation of things in Boutilher's time, 
who dived in' the year 1402, Somme Rurale, book 1. 
Pages 19, and 20, * 

+ See chap. 30. 

| Beaumanoir, chap. 61. page 312, and 318. 

d lbid. + Defontaines, chap, 21, att, 14, 

P p 2: SA . pellant 
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pellant therefore, who had gaincd the battle, was 
obliged to fight likewiſe againſt the adverſe party ; 
Not in order to know whether the judgement was 
good or bad, (for this judgement was out of the 
caſe, being reverſed by the combat), but to deter- 
mine whether the demand was juſt or not; and it 
was on this new point they fought. From thence 
proceeds our manner of pronouncing arreſts, The 
court annuls the appeal; the court annuls the appeal, 
and the judgment againſt which the appeal was 
brought. In effe&, when the perſon who had made 
the appeal of falſe judgement, happened to be over- 
come, the appeal was reverſed; when he proved 
victorious, both the judgement and the appeal were 
reverſed: Then they were obliged to proceed to a 
new judgement. 
This is ſo far true, that when the cauſe was tried 
by inqueſt, this manner of pronouncing did not 
take place : Witneſs what M. de la Roche Flavin * 
ſays, namely, that the chamber of inqueſts could 
not uſe this form at the beginning of its creation, 


C H A P. XXXIV., 
In what manner the proceedings at law became ſecret. 


UELS had introduced a public form of pro- 
ZZ ceeding, ſo that both the attack and the de- 
fence were equally known. The witneſſes, ſays 
Beaumanoir 4, ought to give in their teſtimony i 
open court, | 
Boutillier's commentator ſays, he had learned of 
ancient practitioners, and from ſome old manu- 
ſcript law-books, that criminal procefles were an- 
ciently carried on in public, and in a form not ve- 
ry different from the public judgments of the Ro- 
mans. This was owing to their not knowing how 


* Of the parliaments of France, book i. chap. 16. 


} Chap. 61. page 315. _ 
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to write; A thing in thoſe days very common. The 
uſage of writing fixes the ideas, and preſerves the 
| ſecret ; but when this uſage is laid alide, nothin 

but the publickneſs of the proceeding 1s capable of 
fixing thoſe ideas. 

And as uncertainty *® might eaſily ariſe-in reſpe&t 
to what had been judged by vaſlals, or pleaded be- 
fore vaſſals, they could therefore refreſh their me- 
mory, every time they held a court, by what was 
called proceedings on record +. In that caſe it was 
not allowed to challenge the witnefles to combat : 
For then there would be no end of diſputes. 

In proceſs of time a ſecret form of proceeding 
was introduced, Every thing before had been pub- 
lic; every thing now became ſecret ; the interro- 
gatories, the informations, the re-examinations, the 
confronting of witneſſes, the opinion of the public 
proſecutor ; and this is the preſent practice. The 
firſt form of proceeding was ſuitable to the go- 
vernment of that time, as the new form was pro- 
per to the government ſince eſtabliſhed. | 
 Boutillier's commentator fixes the epoch of this 
change to the ordinance in the year 1539. I am 
apt to believe that this change was made inſenſibly, 
and paſſed from one lordſhip to another, in pro» 
portion as the lords renounced the ancient form of 
Judging, and that derived from the inſtitutions of 
dt, Lewis was improved. In fa&, Beaumanoir 
ſays f, that witneſſes were publicly heard only in 
caſes in which it was allowed to give pledges of 
battle : In others, they were heard in ſecrer, and 
their depoſitions were reduced to writing, 'The 
proceedings became therefore ſecret when they 
ceaſed to give pledges of battle, 


* As Beaumanoir ſays, chap. 39. page 209. 
T They proved by witneſſes what had been already 
done, ſaid, or decrced in court, | 
+ Chap, 39. page 218. 
F CHAP. 
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CH A P, XXXV. 
Of the coſts. 


JN former times no one was condemned in France 

to the payments of coſts * in temporal courts, 
The party caſt was ſufficiently puniſhed by ſenten- 
ces of pecuniary fines to the lord and his peers, 
From the manner of proceeding by judicial com- 
bat it followed, that the party who was condemned 
and deprived of life and fortune, was puniſhed as 
ruch as he could be: And in the other caſes of 
the judicial combat, there were fines ſometimes fix- 
ed, and ſomc<times dependent on the diſpoſition of 
the lord, which were ſufficient ro make people 
dread the events of ſuits. 'The ſame may be ſaid of 
cauſes that were not decided by combat. As the 
lord had the chief profits, ſo he was alſo at the 
chief expence, either to afſemble his peers, or to 
enable them to proceed to judgement. Beſides, as 
diſputes were generally determined on the ſpot, 
and without that infinite multitude of writings 
which afterwards followed, there was no neccility 
of allowing coſts to the parties. 

_ The cuſtorrof appeals naturally introduced that 
of giving coſts. 'Thus Defontaines + ſays, that 
when they appealed by written law, that is, when 
they followed the new laws of St, Lewis, they gave 
coſis; but that in the uſual cuſtom, which did not 
permit them to appeal withour falſifying the judge- 
ment, no coſts were allowed. "They obtained only 
a fine, and the poſleflion for a year and a day of 

* Defontaines, in his counſel, chap. 22. art. 3, * 
8. and Beaumanoir, chap. 33. Inſtitutions, book 1. 
CHAP. 90. 

+ Chap. 22. art. 8. 
the 
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the thing conteſted, if the cauſe was remanded to 
the lord, | 

But when the number of appeals increaſed from 
the new facility of appealing * ; when by the fre- 
quent uſage of theſe appeals from one court to an- 
other, the parties were continually removed from 
the place of their rehJence ; when the new. method 
of proceeding multiplied and eternized the ſuits ; 
when the art of eluding the very juſteſt demands 
was refined ; when the parties at law knew how to 
fly only in order to be followed ; when actions pro- 
ved deſtructive, and pleas eaſy ; when the reaſons 
were loſt in whole volumes of writings ; when the 
world was filled with members of the law, who 
were ſtrangers both to law and juſtice; when 
knavery found advice where it found no ſupport; 
then it was neceflary to deter litigious people by the 
fear of coſts. 'They were obliged to pay coſts for 
the judgement, and for the means they had emnloy- 
ed to elude it. Charles the Fair made a general 
ordinance on that ſubject +. 


CHA P., XXXVI, 
Of the public proſecutor, 


9 by the Salic, Ripuarian, and other barbarous 
laws, crimes were puniſhed with pecuniary 
fines; they had not in thoſe days, as we have at 
preſent, a public officer who has the care of crimi- 
nal perſecutions. In effe&, the iflue of all cauſes 
being reduced to the reparation of damages, every 
proſecution was in ſome meaſure civil, and might 
be managed by any one. On the other hand, the 


= At preſent when they are ſo inclined to appeal, 
ys Boutillicr, Somme Rurale, book i, tit. 3. page 
J | | | 


# In the year 1324. 


Roman 
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Roman law had popular forms for the proſecution 
of crimes, which were inconſiſtent with the office of 
2 public proſecutor. 

The cuſtom of judicial combats was no lefs oppo- 
ſite to this idea : for who 15 1t that would chuſe to 
make himſelf every man's champion againſt all the 
world ?. | 

I find in the collection of formulas, inſerted by 
Muratori in the lagys of the Lombards, that under 
our princes of tht ſecond race there was an advo- 
cate of the public * proſecutor. But whoſoever 
plcaſcs to read the entire colleCtion of theſe formu- 
las, will find there was a total difference between 
thoſe officers and what we now call the public pro- 
ſecutor, our attorney-generals, our king's ſolici- 
tors, or our ſolicitors of the nobility. The former 
were rather agents of the public for 'the manage- 
ment of political and domeſtic affairs, than for the 
civil, In fact, we do not find in thele formulas 
that they were intruſted with criminal proſecutions, 
cr with cauſes relating to minors, to churches, or 
to the condition of perſons, 

I ſaid that the eſtabliſhment of a public proſecutor 
was repugnaat to the uſage of judicial combats, I 
find notwithſtanding, in one of thoſe formulas, an 
advocate of the public proſecutor, who had the 11- 
berty to fight. Muratori has placed it juſt after 
the conſtiturion + of Henry I. for which it was 
made, In this conſtitution it is ſaid, ** That if any 
4 man kills his father, his brother, or any of his 
« other relations, he ſhall loſe their ſucceſſion, 
« which ſhall paſs to the other relations, and his 
& own {ſhall go to the exchequer,” Now, it was 
ſuing for the ſucceſſion which had devolved to the 
exchequer, that the advocate of the public proſc- 


* Advocatus de parte publica. 
+ See this conſtitution and this formula in the ſe+ 


cond volume of the hiſtorians of Italy, page 175- 
| |  cutor, 
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cutor, by whom its rights were defended, had the 
privilege of fighting : this cale fell within the gene- 
8 OOF OP 0 = 

We ſee in thoſe formulas the advocate of the 
public proſecutor proceeding againſt + a perſon who 
had taken a robber, .but had not brought him be- 
fore the count ; againſt another | who had raiſed 
12 infurreftion or tumult againſt the count ; a- 
eaigft another | who had fave] a man's life whom 
the count had ordered to be put to death ; againſt 
{ the advocate of ſome churches, whom the count 
had commanded to bring a robber before him, bur 
had not obeyed ; DE * another who had re- 
vealed the king's ſecret to ſtrangers ; againſt + an- 
other who with gpen yiolence had attacked the em- 
peror's commiſſary ; againſt another + who had 
been guilty of contempt tothe emperor's reſcripts, and 
he was proſecuted either by the emperor's adyocate, 


or by the emperor himſelf ; againſt ** another who 


refuſed to accept of the prince's cain ; in fine, this 
advocate ſued for things, which by the law were 
adjudged to the exchequer FF 
But, in crimjnal cauſes, we neyer meet with the 
advocate of the public proſecutor ; not even where 
duels are uſed ; ++ not even in the caſe of incendi- 
aries ; { + not even when the judge 1s killed || | on his 
bench ; not even in cauſes relating tq the condition 
of perſons ++, to liberty and ſlavery <>, _ 
Theſe formulas are made not only for the laws 


+ Colleftion of Muratori, page 104. on the 88th 
law of Charlemagne, book 1. tit. 26. & 78. 
} Another formula, ib. page 87. 


|| Ibid, page 104. F lbid, p. 95, 
* Ibid, page 88. 

1 Ibid, page 98. | ++ Ibid page 113, 
*# Ibid, $5 Ibid, page 139, | 
++ Ibid. page 147. { Ibid, _ 
||| Ibid page 168. ++ Ibid, page 134+ 


© Ibid. page 107 
Vor.1II, | Qq | of 


— ——— 
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of the Lombards, but likewiſe for the capitularies 
added to them ; ſo that we have no reaſon at- all 
to doubt of their giving us the pradtice obſerved 
under our princes of the ſecond race upon this 
ſubject. 

As the uſage of combats was devine more fre- 
quent under the third race, it did not allow of any 
ſuch thing as a public proſecutor. Hence Boutil- 
lier, in his Somme Rurale, ſpeaking of the officers 
of juſtice, takes notice only * of the bailiffs, the 
peers, and ſerjeants, | 

{ find in the laws + of Jaincs IT. king of Major- 
ca, a creation of the office of the king's attorney- 
general f, with the very fame functions as are ex- 
erciſed at preſent by the officers of that name a- 
mongſt.us. It is manifeſt that this office was not 
inſtituted till we had changed the fora of « our ju- 
diciary proceedings. 


CC ——— 
"EC HAP. XAXVII, 


In what manner - the inflitutions of £ St. Lewis fell int 
oblivion, ce, 


Jr: was the fate of the Taſtitorions; that their ori- 
gin, progreſs, and decline, Were FOES with- 
in a very ſhort period, | 

I ſhall make'a few reflections upon this ſubject 


F Gee alſo the Inſtitutions, book rt. ho I, hook'a 2; 
chap. 11. & 13, and Beaumanoir, chap. 61. page 308. 
concerning: the manner in which proſecutions were ma- 
naged 1 in thoſe days. 

+ See theſe laws in the lives of the Saints of the 
month of June, tom. 3. page 26, 

+ Qui continue noſtram ſacram curiam ſequi tenea- 
tur, inſtituatur qui fa&ta & cauſas in ipſa curia pro- 
pea eat atque ad nad Tha 
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The code we have now under the name of St, 
Lewis's inſtitutions, was never deſigned as a law for 
the whole kingdom, though ſuch a deſign is men- 
tioned in the preface to this code, 'This compilement 
is4 general, code, which determines all points re- 
lating to civil affairs; to the diſpoſal of property by 
will or otherwiſe, the doweries and adyantages of 
women, the profits and prerogatives. of fiets, and 
the affairs relating to the police, &c, Now, to 
give a general body of civil laws, at a time when 
each city, 'town, or village had its cuſtoms, was 
attempting to ſubvert in one moment all the parti 
cular laws that were then in force in every part of 
the kingdom. 'To reduce all the particular cuſtoms 
to a general one, would be a very inconſiderate 
thing, even at preſent, when our princes find in 
all parts the oſt paſſive obedience, Bur if it be a 
rule, that we ought not to change when the incon- 
veniencies arc equal to the advantages, much leſs 
ought we to change when the advantages are ſmall, 
and the inconveniencies immenſe. Now, it we at- 
tentively conſider the ſituation which the kingdom 
was in at that time, when every lord was puffed up 
vith the notion, of his ſovereignty and power, we 
thall ad that to attempt a general change of the 
received laws and cuſtoms, muſt be a thing that 
could never enter into the heads of thole who were 
then in the adminiſtration, hos: ; 

What I have been ſaying, proves likewiſe that. 
this code of inſtitutions was not confirmed in par- 
lament by the barons and magiſtrates of the king- 
dom, as is mentioned in a manuſcript of the town- 
houſe of Amiens, gquored by Monf. Ducange |; 
We find in other manuſcripts, that this code was 
given by St. Lewis in the year 1270, before he ſet 
out for Tunis. Burt rhis faCt is not truer than the 
Ither ; for St. Lewis ſer out upon that expedition 
In 1269, as Monſ. Ducange obterves : from whence 
lie concludes, that this code mizht have been pub» 


| Preface to the inſtitutions, 


Q q 2 liſhed 
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liſhed in his abſence. Bur this, I fay, is impoſſible, 
How can 5t. Lewis be imagined to have pitched up- 
on the time of his abſence for tranfatting an affair 
which would have been the ſeed of troubles, and 
might have produced not only changes, but reyo. 
Jutions ? An enterpriſe of that kind had need, 
more than any other, of being cloſely purſued, and 
could not be the work of a feeble regency, compo- 
fed moreover of lords {$, whoſe intereſt it was that 
it ſhould not ſucceed. 

Thirdly, I affirm it to be very probable, that the 
code now extant is quite a different thing from $rt, 
Lewis's inſtitutions. 'This code cites the Inſtituti. 
ons ; therefore it is a work written upon the Inſti. 
futions, and not the Inſtitutions themſelves. Be- 
fides, Beaumanoir, who frequently makes mention 
of St. Lewis's inſtitutions, quotes only ſome parti- 
ctlar inftitutions of that prince, and not this com- 
pilement, Defontaines *, who wrote in that prince's 
reign, makes mention of the two firſt times that his 
inſtitutions on judicial proceedings were put in exe- 
cution, as of a thing long ſince elapſed. The inſti- 
tutions of Sr. Lewis were prior therefore to the 
compilement I am now ſpeaking of, which in ri- 
gour, and adopring the erroneous prefaces prefixed 
| by ſome ignorant perſons to that work, could not 
| have been publiſhed before the laſt year of St. Lewis, 
or even not till after his death. 


$ Matthew abbot of St. Denys, Simon of Clermont 
count of Nelle, and in caſe of death Philip biſhop of 
Evreux, and John count of Ponthieu, We have ſeen 
above in the 3oth chapter, that the count of Ponthieu 
oppoſed the execution of a new judiciary order in his 
lordſhip. This fact is related by Defontaines, | 
* See above, chap. 30, 


CHAP. 
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CH AP. XXXVIIL 
The ſame ſubject continued. 


WHar is this compilement then which goes at 
preſent under the name of St. Lewis's inſti- 
tutions ? What 1s this obſcure, confuſed, and am- 
biguous code, where the French law is continually 
mixed with the Roman, where a legiſtator ſpeaks, 
and yet we ſee a civilian, where we find a complete 
digeſt of all caſes and points of the civil law ? 'I'0 
underſtand this thoroughly, we mult transfer out- 
ſelves in imagination to thoſe times. 

St. Lewis ſeeing the abuſes in the juriſprudence 
of his time, endeavoured to give the people a di- 
like to it, With this view he made ſeveral regula- 
tions for the courts of his demeſnes, and for thoſt 
of his barons. And ſuch was his ſucceſs, that 

umanoir +, who wrote a little after the death of 
that prince, informs us, that the manner of judge- 
ing eſtabliſhed by St. Lewis, obtained in a great 
number of the courts of the barons. 

Thus this prince attained his end, though his re- 
gulations for the courts of the lords were not des- 
ſigned as a general law for the kingdom, but as a 
model which every one might follow, and would 
even find an intereſt in following. He removed 
the evil by rendering them ſenſible of the good. 
When it appeared that his courts, and thoſe of 
ſome lords, had choſen a form of proceeding more 
| natural, more reaſonable, more conformable to 
morality, to religion, to the public tranquillity; 
and to the ſecurity of a perſon and property ; 


this form was foon adopted, and the other re- 
jected. 


| T Chap. Gl, page 309. PT 
(0) 


Jlo THE SPIRIT © Book. XX V1tt; 
To invite when it is improper to conſtrain, tg 
lead when, it is improper to command, is the 
higheſt point of ability. Reaſon has a: natural, 
nay, it has even a tyrannical {way ; it meets with 
refiſtance, but this very reſiſtance forms its tri- 
umph ; for after a ſhort ſtruggle it forces an entire 
ſubmiſſion. 2 
St. Lewis, in order to give a diſtaſte of the French 
juriſprudence, cauſed the books of the Roman law 
to be tranſlated ; by which means they were made 
known to the lawyers of thoſe times, Defontaines, 
who 1s the oldeſt t law-writer we have, made great 
uſe of thoſe Roman laws. His work is in fome 
meaſure a reſult of the ancient French juriſpru- 
dence, of the laws or inſtitutions of St, Lewis; 
and of the Roman law. Beaumanoir made very 
little uſe of the latter ; but he reconciled the an- 
cient French laws with the regulations -of $t, 
Lewis, : 

I have a notion therefore that the law-book 
known by the name of the Inſtitutions, was 'com- 
piled by ſome bailiffs, with the ſame deſign as that 
of the authors of thoſe two works, and eſpecially 
of Defontaines. 'The title of this work mentions; 
that it is wrote according to the uſage of Paris, of 
Orleans, and of the court of barony ; and the 
preamble ſays, that it treats of the ulages of the 
whole kingdom, and of Anjou, and of the court 
_ of barony. It is plain, that this work was made 
for Paris, Orleans. and Anjou, as the works of 
Beaumanoir and Defontaines were made for the 
countries of Clermont and Vermandois ; and as It 
appears from Beaumanoir, that divers laws of St. 
Lewis had been received in the courts of barony, 
| the compiler was in the right to ſay, that this work 

related alſo to thoſe courts. | 


t He ſays of himſelf in his prologue, Nus /ui #1 
Prit onques mois cette choſe dont ('ai, 5 
| | ( 
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It is manifeſt, that the perſon who compoſed this 
work, compiled the cuſtoms of the country, toge- 
ther with the laws and inſtitutions of St, Lewis, 
This is a very valuable work, becauſe it contains the 
ancient cuſtom of Anjou, he inſtirutions of St. 
Lewis as they were then in uſe ; and, in tine, the 
whole practice of the ancient French law. | 

Nothing can be 1o vague as the title and prologne 
to thoſe inſtitutions, which mult certainly have been 
foiſted in by ſome ignorant band. Art firſt, they 
are the uſages of Paris,, of Orleans, and of the 
courts of barony ; afterwards they are the uſages 
of all the temporal courts of the kingdom, and of 
the provoſtſhip of France ; at length they are the 
uſages of the whole kingdom, and of Anjou, and 
of the courts-of barony. 

I fancy that St. Lewis cauſed this work to be un- 
dertaken, and that it was finiſhed by his ſucceflour, 
One or both of thoſe princes ordered fome cuitoms 
of their demelnes to be reduced into writing ; and 


becauſe theſe cuſtoms were there confounded with 


the laws lately made by St. Lewis, the work was 
called St, Lewis's inſtitutions. In fackt, fo great a 
name muſt naturally have given it a lanQtion. All 
this was publiſhed under a general form ; and the 
whole affair was mott prudenily managed. By re- 
ducing them into writing, they became moore known ; 
and by giviny them a general form, their ule was 
more extended. "Phe laws of the kingdom were at 
that time narking elite but the cuitomns of each place 
retained in the -memorics of old men. In this ge- 
neral inſufficiency, every one might find in the new 
code what was wanting in thofe laws ; this was a 
ſource from whence they might all draw. "Phe dit- 
ference between this work, -and thole of Deton- 
taines and Beaumanoir, is its {peaking in impera- 
tive terms as a legiſlator ; and this might be right, 
25 1t was a mixture of written cuſtoms and laws. 
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CHAP. XXXIX. 
The fame ſubjef continued. 


Here was anintrinſic defect in this compilement ; 
| it formed an amphibious code, where the 
French and Roman laws were mixed ; and where 
things were joined that were no way relative, but 
ofren contradiftory to each other, It is impol- 
fible to form a good ſyſtem of laws from two con- 
trary digeſts, . | | 

I am not ignorant that the French courts of vaſ- 

{als or peers, the judgements without power of ap- 
pealing to another tribunal, the manner of pro- 
nouncing ſentence by theſe words, 7 condemn ||, or, 
7 abfalve, had ſome conformity to the popular judge- 
ments of the Romans, But they made very liule 
uſe of that ancient juriſprudence ; they rather chotc 
that which was afterwards introduced by the empe- 
rors, and employed it through the whole compile- 
ment, in order to regulate, limit, correct, and ex- 
tend the French juriſprudence. 
It. Lewis, as we havealready obſerved, had cau- 
ſed the works of Juſtinian to be tranſlated, in or- 
der to give credit to the Roman law. It was ſoon. 
-raught inthe ſchools ; for they liked it better in its 
natural form, than in the disfigured ſhape in which 
it appeared in the new code. es 

Beſides, this compilement made decrees in reſpect 
to ſeveral things that no longer exiſted, ſuch as 
the judgement of peers, judicial combats, private 
wars, the ſlavery of the Jews, the cruſades, and 
bondmen. And as the following ages were remark- 
able for changes, the more changes they made, the 
more they had occaſion to make ; ſo that this code - 
was always Icis fitted to the actual ſtate of things, 


|| nftitutions, book ii, chap 15. : 
eſpecially 
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eſpecially as the local diſpoſitiors contained therein 
were alto changed. 

Farther, the judiciary forms introduced . by St. 
Lewis fell into diſuſe, "This prince had not fo 
much in view the thing itſelf, that is, the beſt man- 
ner of judging, as the belt manner of ſupplying the 
ancient practice of judging. The principal intent 
was tO g1ve a difreliſh of the ancient jurifprudence, 
and the next 'to 'form a new one. But when the 
inconveniencies of the latter appeared, another ſoon 
ſucceeded. 

Lhe inftitutions of St. Lewis did not therefore ſo 
much change the French Juriſprudence, as they af- 
forded the means of changing it ; they opened new 
tribunals ; or rather ways to come at' them. And 
when once the acceſs was eaſy to that which was 
veſted with the general authority, the Judgements, 
which before conſtituted only the uſages of a parti- 
cular lordſhip, formed an univerſal digeſt, By 
means of the inſtitutions they had obtained general 
deciſions, which were entirely wanting in the king- 
dom : when the building was finiſhed, they let the 
ſcaffold fall to the ground. 

Thus the inſtitutions produced effetts which 
could rt. be expected from a maſterpiece of le- 
giflation 0 prepare great changes, ſometimes 
whole ages are requiſite ; the events ripen, and 
then the revolutions ſucceed. 

The parliament judged in the laſt reſort of almoſt 
all the affairs of the kingdom. Before *, it took 
cogniſance only of diſputes between the dukes, 
counts, barons, biſhops, abbots, or between 'the 
king and his vaſlals 4, rather in the relation they 
had to the political, than to the civil order. They 

'* See Du Tillet on the court of peers, See alſo 
Laroche Flavin, book. I. chap. 3+ Budzus, & 'Pau- 
lus Emilius. 


1 Other cauſes were decided by the ordinary eribu- E: 
nals, 


Vor. II. R r were 
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were ſoon obliged to render it permanent, where- 
as it uſed to be held only a few times in a year; 
and, in fine, a great number were created, in or- 
der to be ſufficient for the deciſion of all manner of 
cauſes, | 

No ſooner was the parliament become a fixed bo- 
dy, than they began to compile its decrees. Fzhn 
de Monluc, under the reign of Philip the Fair, made 
a collection which at pretent is known by the name 
of the Clim regiſters. 


OT——_— ———t—d oo 


CHAP. XL. 


In what manner the judiciary forms were borrowed 
from the decretals. Hs 

BY: how comes it, ſome will ſay, that when the 

Inftitutions were laid aſide, the judicial forms 
of the canon law ſhould be preferred to thoſe of the 
Roman? It was becauſe they had conſtantly before 
their eyes the eccleſiaſtic courts, which followed 
the forms of the canon law, and they knew no 
court that followed thoſe of the Roman law, Be- 
ſides, the limits of the ſpiritual and temporal juril- 
diction were at that time very httle known : there 
were * people + who ſued indifferently, and cauſes 
that were tried indifferently, im either court. It 
ſeems | as if the temporal juriſdiction reſerved no 
other caſes excluſively to itſelf than the judgement 
of feudal matters ||, and of crimes committed by 
laymen in caſes not relating to religion, For þ it, 


* Beaumanoir, chap. 11. P. 458 | 

+ Widows, croiſes, &c. Beaumanoir, chap. 11. p+ 58. 

+ Seethe whole 11th chap. of Beaumanorr. | 
| | The ſpiritual courts had even laid hold of thele, 
under the pretext of the oath, as may be ſeen by the 
famous concordat between Philip Auguſtus, the clergy» 
'and the barons, which is found in the ordinances of 
Lauriere. 
 & Beaumanoir, chap. 11. page 60. 

ON 


/ 
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on the account of conventions and contracts, they 
had occaſion to fue in a temporal court, the parties 
might of their own accord proceed before the ſpiri- 
tual courts ; and as the latter had not a power to 
oblige the temporal court to execute the ſentence, 
they made people obey by means of excommunica- 
tions. Under thoſe circumſtances, when they 
wanted to change the courts of proceedings in the 
temporal courts, they took that of the ſpiritual 
courts, becauſe they knew it ; and did not meddle 
with that of the Roman law, becauſe they were 
ſtrangers to it : for in point of practice, people 
know only what is praCtited, 


CHA F. ' Alu | 
Flux and reflux of the eccleſiaſtic and temporal juriſ- 


diflion. 

THE civil power being in the hand of an infinite 

number of lords, it was an eaſy matter for the 
cecleſiaſtic juriſdiction to gain every day a greater 
extent. But as the eccleſiaſtic courts weakened 
thoſe of the lords, and contributed thereby to give 
ſtrength to the royal juriſdiction, the latter gradu- 
ally checked the juriſdiction of the clergy. The 
parliament, which in its form of proceedings had 
adopted whatever was good and uſeful in the ſpiri- 
tual courts, ſoon perceived nothing elfe but the a- 
buſes which hag. crept into thoſe courts ; and as 
the royal juriſdjftion gained ground every day, it 
orew every day more capable of correCting thoſe a- 
buſes. In fact, they were intolerable ; and, with- 
out enumerating them, I ſhall refer * the reader to 


_ * Sec Boutillier, Somme Rurale, tit. 9, what per- 

ſons are incapable of ſuing in a temporal court ; and 

Beaumanoir, chap, 11. page 56. and the regulations 

of Philip Auguſtus npon this ſubje& ; as alſo the re- 

———_ between Philip Augultus, the clergy, and the 
arons, 


Rr2 Beaumanoir 
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Beaumanoir, to Boutillier, and to the ordinances 
of our kings, 1 thall mention only wo, in which 
the public intereſt was more directly concerned, 
'Theſe abuſes we know by the decrees that reformed 
them : they had bcen introduced in the times of 
the darkeſt ignorance, and upon the breaking out 
of the firſt gleam of light, they vaniſhed, By the 
ſilence of the clergy it may be preſumed, that they 
forwarded this reformation : which, conſidering 
the nature of the human mind, delerves commen- 
dation. Every man that died without bequeathing 
a part of his eſtate to the church, which was called 
dying without confeſſion, was deprived of the ſacra- 
ment, and of Chriſtian burial, If he died without 
making a will, his relations were obliged to pre- 
vail upon the biſhop, that he would jointly with 
them name proper arbiters, to determine what ſum 
the deceaſed ought to have given, in caſe he had 
made a will. People could not lie together the firſt 
night of their nuptials, nor even the two following 
nights, without having previouſly purchaſed leave : 
theſe indeed were the three beſt nights to chule ; 
for as to the others, they were not worth much, 
All this was redrefſed by the parliament : we 
find in the + gloſſary of the French law, by Ragan, 
the arret which it publiſhed + againſt the biſhop of 
Amiens, 

I return to the beginning of my chapter, When- 
ever we obſerve, in any age or government, the dit- 
ferent bodies of the ſtate endeavouring to increaſe 
their authority, and to take particular advantages 
of each other, we ſhould be often miſtaken, were 
we to conſider their incroachments as an evident 
mark of their corruption. Through a fatality inſe- 
parable from human nature, moderation in great 
men is very rare : and as it is always much caſicr 


+ In the word Teftamentary executors. 


+ The 19th of March, 1409. 
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to puſh on force in the direction in which it moves, 
than to ſtop its movement ; ſo in the fſuperiour 
claſs of the people it is leis difficult, perhaps, to 
find men extremely virtuous, than extremely pru- 
dent! | 

'Che foul feels ſuch an exquiſite pleaſure in domi- 
neering ; even thoſe who arc lovers of virtue are to 
excethvely fond of themſelves, that there is no man 
ſo happy, as not to have ſtill reaſon to miſtruſt his 
honett intentions : and indeed our attions depend 
on ſo many things, that it is infiaitely more ealy to 
do good, than to do it well. 


CH A P. XLIL 


The revival of the Roman law, and the reſult thereof. 
Change in the tribunals, 


[jJ*o" the diſcovery of Juſtinian's digeſt towards 
the year 1137, the Roman law ſeemed to riſe 
out of its athes. Schools were then eſtabliſhed in 
Italy, where it was publicly taught : they had al- 
ready the Juſtinian code, and the Novels, I men- 
tioned before, that this code had been ſo favoura- 
bly received in that country, as to eclipſe the law of 
the Lombards. mw 2s 
The Italian . doctors brought the law of Ju- 
ſtinian into France, where they had only -* the 
Theodoſfian code ; becaule Juſtinian's laws were 
not made + till after the 1ettlement of the barbarians 
in Gaul. This law met with ſome oppoſition ; but 
it ſtood its ground, notwithſtanding the excommu- 


* In Italy they followed Juſtinian's code : hence 
Pope John VIII. in his covilitution publiſhed after the 
{ynod of Troyes, makes mention of this code, not be- _ 
cauſe it was known in France, but becauſe he knew it 
himſelf, and his conſtitution was general, 

t This emperor's code was publiſhed towards the 
year 530, | | | 

nications 
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nications of the popes, who ſupported + their own 
canons, St, Lewis endeavoured to bring it into 
repute by the tranflations made by his orders of 
Juſtinian's works, which are ſtill in manuſcript in 
our libraries; and I have already obſerved, that 
they made great uſe of them in compiling the 
Inſtitutions, Philip the Fair | ordered the laws 
_ of Juſtinian to be taught, only as written reaſon, 
in thoſe provinces of France that were governed 
by cuſtoms ; and they were adopted as a law in 
thoſe provinces where the Roman law had been 
received, | 

_ ] have alrczady taken notice, that the manner of 
proceeding by judicial combat, required very little 
knowledge in the judges : diſputes were deciced ac- 
cording to the uſage of each place, and purſuant to 
a few ſimple cuſtoms received by tradition, In Beau- 
manoir's time F there were two different ways of 
adminiſtering juſtice ;3 in ſome places they tried 
by peers *,. in others by bailiffs : in following the 
firſt way, the peers gave judgement 4, according to 
the uſage of their court ; in the ſecond it was the 
prodes homines, or old men, who pointed out this 
ſame uſage to the bailiffs, This whole proceeding 
required neither learning, capacity, nor ſtudy. but 
when the dark code of the inſtitutions made its ap- 


+ Decretals, book 5. tit. de privilegiis, capite ſuper 
ſpecula, 

| By a charter in the year 1312, in favour of the 
univerfity of Orleans, quoted by Du Tiller. 

$ Cuſtoms of Beauvoiſis, chap, 1, of the office of 
bailiffs, | | 

* Among the common people the burghers were . 
tried by burghers, and the fendatory tenants were 
tried by one another, See la Thaumaſſiere, chap. 19. 

+ Thus all requeſts began with theſe words. * My 
« Lord Judge, it is cultomary that in your court,” 
R&c. as appears from the ſormula quoted by Boutillier, 
Somme Rurale, book rt, tit. 31, 

| pearance, 
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pearance, when the Roman law was tranſlated, and 
taught in public ſchools, when a certain art of pre- 
cedure and juriſprudence began to be formed, 
when practitioners and civilians were ſeen to riſe ; 
the peers and the prodes homunes were no longer ca- 
pable of judging : the peers began to withdraw 
from the lords tribunals ; and the lords were very 
litle inclined to aflemble them ; eſpecially as the 
new form of trial, inſtead of being a pompous aCti- 
on agreeable to the nobility, and intereſting to a 
warlike people, was become : a : courſe of pleading, 
which they neither underſtood, nor cared. to learn. 
The cuſtom of trying by peers began to Þ be leſs 
uſed ; that of trying by bailiffs to be more ſo : the 
bailiffs did not give | judgement themſelves, they 
ſummed up the evidence, and pronounced the 
judgement of the prodes homines ; but the latter be- 
ing no longer capable of judging, the bailiffs them - 
ſelves gave judgement. [-0 
"This was effe<Cted fo much the eaſter, as they had 
before their eyes the practice of the eccleſiaſtic 


} The change was inſenſible ; we meet with trials 
by peers even in Boutillier's time, who lived in the year 
1403, which is the date of his will : but nothing but. 
teudal matters were tried any longer by the peers. 
Boutilier, book 1. tit. 1. p. 16. wo | 

| As appears by the formula of the letters which 
their lord uſed to give them, quoted by Boutillier, 
Somme Rurale, book 1. tit. 14, Which is proved 
likewiſe by Beaumanoir, cuſtom of Beauvoiſis, chap. 
1. of the bailiffs ; they .only direQted the proceedings : 
© The bailiff is-obliged in the preſence of the peers to 
* take down the words of thoſe who plead, and to aſk 
** the parties whether they are willing to have judge- 
* ment given according to the reaſons” alleged : 
* and if they ſay, Yes, my Lord ; the bailiff ought 
** to oblige: the peers to give judgement.” See alſo 
the inſtitutions of St, Lewis, book 1. chap. 105. and 
book 2, chap. x5. | | Gs | 
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courts; the canon and new civil law both concur- 
red alike to abolith the peers. 

Thus fell the uſages hitherto conſtantly obſerved 
in the French monarchy, that judgement ſhould not 
he pronounced by a fingle perſon, as may be ſeen 
ia the Szliclaw, the Capitularies, and in the firſt * 
law-writers under the third race. "The contrary a- 
buſe, which obtains-only in local jurifdiftions, has 
been moderated, and in ſome meaſure redreſſed, by 
introducing in many - places a judge's depnty; 
whom he conſults, 'and who repreſents the ancient 
Prodes homines ; by the obligation the judge is under 
of taking two graduates, in caſes that deſerve a 
corporal pvniſhment ; and, in fine, it is become 
of no manner'of cffe&t by the extreme facility of 
appeals. os Wes | Sins, 


DC Ceoe—_ ————— 
CH AP. XLII. 

The ſame ſubjeft continued. 

"T Hus there was no law to inhibit the lords from 
holding their courts themſelves ; no law to a- 
boliſh the functions of their peers ; no law to or- 
dain the creation of bailiffs ; no law to pive them 
the power of judging, | All this was effected inſen- 
fibly, and by the very neceſflity of the thing, The 
knowledge of the Roman law, the arrets of the 
courts, the new digeſt of the cuſtoms, "required 4 
ſtudy of which the nobility and illiterate people 
__ee:crzrccmT: Tr | 
The only + ordinance we have upon this ſubject, 
is that which obliged the lords to chuſe their bailitts 
from among the laity, It is a miſtake to look upon 
this as the law of their creation ; for it ſays no ſuch | 


* Beaumanoir, chap, 67. page 336, & chap, 01. 
& pag. 5. & 316 The inſtitutions, book 2, chap. 15+ 

{ It was publithed in the year 1287, | 
| | thing- 
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hing. Befades, ir fixes what it preſcribes, by the 
reaſons it gives : To the end, that the bailiffs may be 
puniſhed + for their prevarications, it is neceſſary 
they be taken from the order of the laity. "The im- 
munities of the clergy in thote days are well known. 

We muſt not.imagine that the privileges which 
the nobility formerly enjoyed, and of which they 
are now diveſted, were taken from them as uſurpa- 
tions : no ; many of thoſe ' privileges were loſt 
through neglect, and others were given up, becauſe 
as various changes had been introduced in the 
courſe of ſo many ages, they were inconſiſtent with 
thoſe changes. 


CH AP, XLIV. 


Of the proof by witneſſes. 

THE judges, who had no other rule to go by 
* than the uſages, inquired . very often by wit- 
nefſes into every cauſe that was brought before them, 
The uſage of judicial combats beginning to de- 
cline, they made their inquelts ip writing. But a 
verbal proof committed to writing, is never more 
than a verbal proof; ſo that this only increaſed.the 
expenſes of law-proccedings, Regulations were 
then made, which rendered moſt ot thoſe :inquelits 
* uſeleſs; public regiſters were eſtabliſhed which 
aſcertained moſt facts, as nobility, age, legitimacy, 
and marriage. Writing is a witneſs very hard to 
corrupt ; the cuſtoms were therefore reduced to 
writing, All this is very reaſonable ; it is much 
eafier to go and fee in the baptiſmal regiſter, whe- 
_ ther Peter is the ſon of Paul, than to prove this 
tact by a tedious inqueſt. When there are a great 


+ Ut {i ibi delinquant, ſuperiores ſui poſſiat animad- 
vertere in eoſdem, 
_ * See 1n what manner age and parentage were pro- 
ved. Inſtitution, book i, chap. 71, 72. 

Vor. II. o 1 number 


author who is looked upon as a luminary, and a 


' ard thoſe made by St. Lewis, In like manner the 


——_— — —  — —— - —— - 
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number of uſages in a country, it is much eaſier to 
write them all down in a code, than to oblige in- 
dividuals to prove every uſage. At length the a- 
mous ordinance was made, which prohibited the 
admitting of the proof by witneſſes, for a debt ex- 
ceeding an hundred livres, except there was the 
beginning of a proof in writing, 


CHAP. XIV. 

Of the cuſtoms of France. 

RANCE, as we haye already obſcryed, was $9- 

* verned by unwritten cuſtoms ; and the particu- 
lar ufages of each lordſhip conſtituted the civil 
law. Every lordſhip had its civil law, according 
to Beaumanoir *, and fo particular a law, that this 


very great luminary, of thoſe times, ſays he, does 
not believe that, throughout the whole Kingdom, 
there were two lordſhips entirely goyerned by the 
ſame law, 

"This prodigious diverſity had a firſt and ſecond 
origin. With regard to the firſt, the reader may 
recolle&t what has been already ſaid concerning it | 
in the + chapter of local cuſtoms ; and as to the 
ry we meet with it in the different events of 

"_ duels; ; it being natural that a continual ſeries 
fortuitous caſes muſt have been productive of 
new uſages. 
' Theſe cuſtoms were preſerved in the memory of 
old men; but inſenfibly laws or written cuſtoms 
were formed. 

t. At the commencement þ of the third race, 
the kings gave not only particular charters, byt 
likewiſe general ones, in the manner above explain- 
ed ; ſuch are the inſtitutions of Philip Auguſtus, 


- Prologue to the cuſtom of Beauvoilis. þ Chap. 12+ 
pt Goy't the colle&on of ordinances by Lauriere. 
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at vaſſals, in concurrence with the lords who 
held under them, granted certain charters or cſta- 
bliſhments, according to particular circumſtances, 
at the aſhizes of their duchies or counties : Suck 
were the aflize of Godfrey Count of Britanny, on 
the diviſion bf the nobles ; the cuſtonis of Nor-_ 
mandy, grahted by Duke Ralph; the cuſtoms of 
Champagne, given by king "Theobald; the laws of 
Simon count of Montfort, and others. 'This pro- 
duced ſome written laws, and even more general 
ones that thoſe they had before. 

2. At the beginning of the third race, almoſt all 
the common people were bbnidmen ; but there were 
ſeveral reaſons which Uetermined afterwards the 
kings and lords to Enfranchiſe them. 

e lords, by enfranchifing their bondmen, 
gave ther property ; it was neceſſary therefore to 
give theth civil laws, in order to regulate the diſpo- 
ſal of that property: The lords, by enftanchiſing 
their bondmen, deprived themſelves of their proper- 
ty; there was a neceſſity therefore of regulating the 
rights which they reſerved to themſelves, as an e- 
quivaletit for that property. Both theſe things 
vere regulated by the charters of enfranchſement; 
thoſe charters formed a part of our cuſtoms, and 
this part was reduced to writing. 

3. Under the reign of St. Lewis, and of the ſuc- 
ceeding printes, ſome able praGtitioners, ſuch as 
Defontainies, Beaumanoir, and others, committed 
the cuſtoms of their baliwics to writing. Their 
deſign was rather to give the courſe of judicial pro- 
ceedings, than the uſages of their time, in reſpect 
to the diſpoſal of property. But the whole is there ; 
and though theſe particular authors have no au- 
thority but what they derive from the truth and 
notoriety of-the things they ſpeak of, yet there is 
ro matiner of doubt bur they contributed greatly 
to the reſtoration of our ancient French law, Such 
vas in thoſe days our common law, 


913 We 
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We are come now to the grand epocha. Charles 
VII. and his ſucceſſours cauſed the different local. 
cuſtoms throughout the kingdom to be reduced to 
writing, and preſcribed ſet forms' to be obferved. at 
their digeſting. Now, as this digeſting was made 
through all the provinces, and as people came 
from each lordſhip to declare in the general afſem- 
bly of the province, the written or. unwritten uſa- 
ges of each place, endeavours were uſed to render 
the cuſtoms more general, as much as poſlible, 
without injuring the intereſts of individuals, whic}: 
were carefully * preſerved. 'Thus our cuſtoms al- 
ſumed three characters; they were committed to- 
writing, they were made more general, ard 'they- 
received the ſtamp of the royal authority, 

Many of theſe cuſtoms having been digeſted a- 
new, ſeveral changes were made, either in ſup- 
prefling whatever was incompatible with the actual 
practice of the law, or in+ adding. ſeveral things 
drawn from this practice, 

Though the common law is conſidered amongſt 
us as in ſome meaſure oppoſite to the Roman, in- 
ſomuch that theſe two laws divide the different ter- 
ritories;z It 1s notwithſtanding' true, that ſeveral 
regulations of the Roman law entered into our cu- 
ſtoms, eſpecially when they made the new digeſts at 
a period of time not very diſtant from ours; when 
this law was the principal ſtudy of all thoſe who: 
were deligned for civil employments ; at a time when 
it was not uſual for people ro boaſt of not knowing 
what it was their duty to koow, and of knowing 
what they ought not to know ; at a time when a 
quickneſs of underſtanding was made more ſubſer- 
vient towards learning than pretending to a pro- 
feflion, and when a continual purſuit of amule- 
ments was not even the characteriſtic of women. 

What has been hitherto ſaid of the formation of | 


* This was obſerved at the di eſting of the cuſtoms 
of Berry and of Paris. See la Thaumaſfſiere, chap. 3: 
; our 
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our civil laws, ſeems to lead' me naturally to give 
alſo the theory of our. political laws; but this 
would be too great a work. I am like that anti- 
quarian who ſet out from his own country, arrived 
in Egypt, caſt an eye on the pyramids, and return- 
ed home. 
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BOOK XXIX. 


Of the Manner of compoſing Laws. 


CHAP. 1; 


Of the ſpirit of the legiſlator. 

] Say it, and methinks I have undertaken this 

work with no other view than to-prove it : The 
ſpirit of moderation ought to be that of the legiſla- 
ror; political, like moral evil, lying always be- 
tween two extremes. Let us produce an example. 

The ſet forms of juſtice are neceflary to-liberty ; 
but the number of them might be ſo great as to be 
contrary to the end of the very laws that eſtabliſh- 
ed them ; proceſſes would have no end ; property 
would be uncertain; the goods of one of the par- 
ties would be adjudged to the other without exa- 
mining, or they would both be ruined by examin« 
ing to0 much, 

The citizens would loſe their liberty and ſecuri- 
ty; the accuſers would no longer have any means 

 toconvict; nor the accuſed to juſtify themſelves. 


nmuanipuuunuu_rwp_— 


CA F::Þ, : 
The ſame ſubje# continued. 


(3-ECILIUS, in Aulvs Gellius *, ſpeaking of 
— the law of the twelve tables, which permitted 


* Book xx, chap. tr, 


the 
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the creditor to cut the infolvent debtor into pieces, 
juſtifies it even by its cruelty, which * hindered 
people from borrowing beyond their abilities. Shall 
then the crueleſt laws be the beſt ? Shalt goodneſs 
conſiſt in exceſs, and all the relations of things be 
deſtroyed ? | 


CHA P. NL. 


That the laws which ſeem to deviate from the view; 
of the legiſlator, are frequently agreeable to them. 


"PHE law of Solon, which declared thoſe per- 

* ſons infamous who eſpouſed no ſide in an in- 
ſurrection, ſeemed very extraordinary ; but we 
ought to conſider the circumſtances in which 
Greece was at that time. It was divided into very 
ſmall ſtates: And there was reaſon to apprehend, 
leſt in a republic, tort by iriteſtine diviſions, the 
ſobereſt part ſhould keep retired, and things by 
this means ſhould be carried to extremity. 

In the ſeditions raiſed in thoſe petty ſtates, the 
bulk of the citizens either made or engaged in the 
quarrel, In our large monarchies, parties are 
formed by a few, and the people chuſe to live quiet, 
In the latter caſe it is natural to call back the ſedi- 
tious to the bulk of the citizens, and not theſe to 
the ſeditious; in the other, it is neceſſary to ob- 
| lige the ſmall number of prudent people to enter. 
among 'the ſeditious : It is thus the fermentation 
of one liquor may be ſtopt by a fingle drop of an- 
other. | 


* Cxcilius ſays, that he never ſaw nor read of an 
inſtance, in which this puniſhment had been inflicted ; 
bur it is likely, that no' ſuch puniſhment was ever e- 
ftabliſked ; the opinion of ſome civilians, that the law 
of the twelve tables meant only the diviſion of the 
money ariſing from the ſale of the debtor, ſeems very 


obable. Re gs 
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CHAP. IV. 
of the laws that are contrary to the views of the le- 
gi/lator. 


THESE are laws ſo little underſtood by the le- 
giſlator, as to be contrary to the very end he 
propoſed. 'Thoſe who made this regulation among 
the French, that when one of the two competitors 
died, the benefice ſhould devolve to the ſurvivor, 
had in view without doubt the extinftion of quar- 
. rels: But the very reverſe falls out; we ſee the 
clergy at variance every day, and like Engliſh ma- 
ſtiffs worrying one another to death, 


CHAP. V. 
The ſame ſubjeft continued. 


THE law I am going to ſpeak of, is to be found 

in this oath preſerved by Aſchines * : 7 fear 
that 1 will never deſtroy a town of the Amphiflyons, 
and that I will not divert the courſe of its running 
waters ; if any nation ſhall preſume to do ſuch a thing, 
I will declare war againſt them, and will deſtroy their 
towns. | The laſt article of this law, which ſeems 
to confirm the firſt, is really contrary to it. Am- 
phiftyon is willing that the Greek towns ſhould 
never be deſtroyed, and yet his law paves the way 
for the JeſtruCtion of theſe towns. In order to e- 
ſtabliſh a proper law of nations among the.Greeks, 
they ought to have been accuſtomed early to think 
It a barbarous thing to deſtroy a Greek town ; con- 
ſequently they ought not even to deſtroy the de- 
ſroyers. AmphiQyon's law was juſt ; but it was 
not prudent : 'This appears eyen from the abuſe 


* De falſa legatione. 


made 
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made of it. Did not.Philip aſſume the power of 
deſtroying towns, under the pretence of their ha- 
ving infringed the laws of the Greeks ? Arnphic- 
tyon might have- inflicted other puniſhments ; he 
might have ordained,: for example, that a certain 
number of. the-magiſtrates of the deſtroying town, 
"or of the chiefs of the infringing army, ſhould be 
puniſhed with death; that the pb ee nation 
thould ceaſe for a while to enjoy. the privileges of 
the'Grecks; that they ſhould pay a fine till the 
town was rebuilt, The law ought above all thipgs 


to aim at the reparation of damages. - 


CHAP. VL 
That laws which appear the ſame, have not alway: 
' the ſame effect. 


(CESAR made a law * to prohibit people from 
"> keeping above lixty Tefterces in. their houſes. 
'This law was conſidered at Rome as extremely pro- 
per for reconciling the debtor; tro their creditors ; 
becauſe by obliging the rich to Jend the poor, they 
enabled the latter to pay their debts. A law of the 
ſame nature made in France at the time of the y- 
ſem, proved extremely fatal ; becaufe it was en- 
aQed under a- moſt frightful circumſtance.. After 
depriving people of all poftible means of laying out 
their money, they ſtripped them even of the lak 
reſource of keeping it at home; which, was the 
| ſame thing as taking it from them by open violence. 
Crzſar's law was deſigned to make the money ctr- 
culate ; the French miniſter's defign was to draw 
all the money into one hand. "The. former gave | 
either lands or mortgages on private pcople for the 
money z; the latter propoled in lieu of money no- 
thing but effects, which were of no valuc, and 


* Dio, lib. at. 
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could have none by- their very nature, becauſe the 
aw-compelled people to accept of them, 


19-1 © BO WMP. VIE. - 
The ſame  ſubjet continued. The neceſſity of compo«» 


ſing laws in a proper manner. 


| bury law of oftraciſm was eſtabliſhed at Athens, 
 at' Avpos *, and at Syracuſe. At Syracuſe it 
was produCtive of a thouſand miſchiefs, becauſe it 
was imprudently enacted. 'The principal citizens 
baniſhed one another by holding the leaf of a fig- 
tree + in their hands; fo that thoſe who had any 
rind of merit withdrew from public affairs. Art 
Athens, where the legiſlator was ſ{enfible of the 
proper extent and limits of his law, oftraciſm pro- 
red an admirable thing : They never condemned 
more than one perſon at a time; and ſuch a num- 
ber of ſuffrages were requiſite for pafling this ſen- 
tence, that it was extremely difficult for them to 
baniſh a perſon whoſe abſence was not neceſſary tg 
the ſtate. | ME DEP COLES 
The power of baniſhing was exerciſed only every 
ith year : 1n fact, as the oftraciſm was deſigned a- | 
gainit none but great perfonages who threatened the 


ſtate with danger, it ought not to be the tranſac- 
tion of every day. | | 


= 
- 


CHAP. VII. 
That laws which appear the ſame were not aways 
made through the ſame motive, | 


[N France they have received moſt of the Roman 
laws on ſubſtitutions, but through quite a dit- 


* Ariſtot, rep. lib. v. chap. 3. 
+ Plutarch, life of Dionyfius, L1 EGO 
 VoL. I. 4-2. ferent 
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ferent motive from the Romans. Among the lat- 
ter the inheritance was accompamicd with certain 
* facrifices, which were to be performed by the in- 
heritor, and were regulated by the pontifical law ; 
hence it was, that they reckoned it a diſhonour to 
die without heirs, that they made ſlaves their heirs, 
and that they deviſed ſubſtitutions, Of this we have 
a very ſtrong proof in the vulgar ſubſtitution, 
which was the firſt invented, and took place only 
when the heir appointed did not accept of the in 
heritance, Its view was not to perpetuate the eſtate 
in a family of the ſame name, but to tind ſomebo- 
dy that would accept of it, re 


CHAP. IX 


That the Greek and Roman laws puniſbed ſuicide, but 
' not through the fame miative. 


A Man, fays Plato +, who has killed one nearly 
related to him, that is, hiunſelf, not by an or- 
der of the magiſtrate, nor to avoid ignominy, but 
through faint-heartedneſs, ſhall be puniſhed. The 
Roman law puniſhed this aftion when it was not 
committed through faint-heartedneſs, through wea- 
rineſs of life, through impatience in pain, but 
through a criminal deſpair. "The Roman law ac- 
quitted where the Greek condemned, and con- 
demned where the other acquitted. | 
Plato's law was formed upon the Lacedzmonian 
inſtitutions, where the orders of the magittrate 
were abſolute, where ſhame was the greateſt of 


miſeries, and faint-heartedneſs the greateſt of | 
crimes. The Romans had no Tonger thoſe finc 
ideas ; theirs was only a fiſcal law. 

*.When the inheritance was too much incumbered, 
they eluded the pontifical law by certain ſales, from 
whence comes the word fine facris hereditas. 

+ Book ix, of laws, 6 


| During 
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During the time of the republic there was no law 
at Rome againſt ſuicide : This aCftion is always 
conſidered by their hiſtorians in a favourable light, 
and we never meet with any puniſhment inflicted 
upon thoſe who committed it, | 

Under the firſt emperours, the great families of 
Rome were continually deſtroyed by .criminal pro- 
ſecutions. The cuſtem was then introduced of 
preventing judgement by a voluntary death. In this 
they found a great advantage : 'They had * an ho- 
nourable interment, and their wills were executed ; 
becauſe there was no law againſt ſuicides, But 
when the cmperours became as avaricious as cruel, 
they deprived thoſe who deftroyed themſelves of 
the means of preſerving their eftates, by rendering 
t criminal for a perſon to make away with himſelf 
through a criminal remorſe. | 

What I have been ſaying of the motive of the 
emperours, is ſo true, that they conſented + that 
the eſtates of ſuicides ſhould not be confiſcated, 
when the crime for which they killed themſelves 
was not puniſhed with confiſcation, 


CHAP. X, 


That laws which ſeem contrary, proceed ſometimes 
from the ſame Pit 5 


IN our times we give ſummons to people in their 
” own houſes; but this was not permitted Þ a- 
mong the Romans. 


* Eorum qui de ſe Ratuebant humabantur corpora, 
manebant teltamenta, pretium feſtinandi, Tactt. 

+ Reſcript of the emperour Pius in the 3d law, { 1, 
© 2., de bonis corum qui ante ſent. mortem fibz 
conſciverunt. ji 


{ Leg. 18, ff, de in jus vocando, 
Rug Ti%3 A ſum- 


\ 
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A ſammons was a violent * action, and a kind of 
warrant for ſeizing the + body ; hence it was no 
more allowed to ſummon a perſon in his own 
houſe, than it is now allowed to arreſt a. perſon in 
his own houſe for debt. 

Both the Roman + and our laws admit of this 
principle alike, that every man ought to have his 
own houſe for an aſylum, where he ſhould ſuffer 
no. violence, Rh | | 


; C H A-P. AL; 
How we are to judge of the difference of laws. 


JN France, the puniſhment againſt falſe wit- 

nefſes is capital ; in England it is not. Now, 
to be able to judge which of theſe two laws is 
the beſt, we muſt add, that in France the rack 
1s uſed againſt criminals, but not in England; 
that in France the accuſed is not allowed to 
produce his witneſſes; and that they very fel- 
dom admit of what 1s called juſtifying fafts ; in 
England they allow of witneſſes on both ſides. 
'Theſe three French laws form a cloſe and well- 
_ connected ſyſtem ; and ſo do the three Engliſh laws, 
The law of England, which does not allow of the 
racking of criminals, has but very little hopes to 
draw from the accuſed a confeſſion of his crime ; 
for this reaſon it invites witnefſes from all parts, - 
and does not venture to diſcourage them by the 
fear of a capital puniſhment. The French law, 
which has one reſource more, is not afraid of inti- 
midating the witneſſes ; on the contrary, reaſon 
requires they ſhould be intimidated ; it liſtens only 


 ® See the law of the twelve tables. | 

+ . Rapit in jus, Horace, ſat. 9, Hence they corld 
not ſummon thoſe to whom a particular reſpect was 
due, OG. he; 


} See the law 18, &, de in jus vocando. 
to 
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to the witneſſes on one ſide *, which are thoſe pro- 
duced by the attorney-general, and the fate of the 
accuſed depends intirely on their teſtimony. Bur 
in England they admit of witneſſes on both ſides, 
and the affair is diſcuſſed in ſome meaſure between 
them ; conſequently falſe witneſs is there leſs dan- 
gerous, the accuſed having a remedy againſt the 
falſe witnefles, which he has not in France,— 
Wherefore, to determine which of thoſe laws are 
moſt agreeable to reaſon, we muſt not conſider 
them fingly, but compare the whole together, 


CHAP. XIl. 
That laws which appear the ſame are ſometimes really 
| different. | 


THE Greek and Roman laws inflicted the ſame + 
puniſhment on the receiver as on the thiet : 
The French law does the fame. The former 
acted rationally, but the latter does not. Among 
the Greeks and Romans, the thief was condemned 
to a pecuniary puniſhment, which ought alfo to be 
inflicted on the receiver : For eyery man that con- 
tribures in what ſhape ſoever to a damage, is obli- 
ged to repair it, But as the puniſhment of theft is 
capital with us, the receiver cannot be punithed 
| like the thicf, without carrying things to excels. 
A receiver may act innocently on a thouſand occa- 
ſions; the thief is always cplpable ; one hinders the 
conviction of a crime, the other commits it; in 
- one (the whole is paſſive, the other is active ; the 


* By the ancient French law, witneſſes were heard 
on both ſides; hence we find in the inſtitutions of St. 
Lewis, book i. chap, 7. that there was only a pecu- 
niary puniſhment againſt tale witneſſes, 

7 Leg, 1, de receptatoribus. ag 

| thick 
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thief muſt ſurmount more obſtacles, and his ſou} 
muſt be more hardened againſt the laws, 

The civilians have gone further; they look up. 
on the receiver as more odious than the * thief, 
for were it not for the receiver, the theft, ſay 
they, could not be long concealed. But this again 
might be right when there was only a pecuniary 
puniſhment ; the affair in queſtion was a damage 
done, and the receiver was generally better able to 
repair it ; but when the punithment became capital, 


they ought to have been directed by other princi- 
ples. 


CH A P. XIII 


That we muſt not ſeparate the laws from the end for 
which they were made : Of the Roman laws on 
theft. | 


WW HEN a thief was caught with the olen thing 
before he had carried it to the place where 
he deſigned to hide it, this was called by the Ro- 
mans an open theit ; when he was not detected till 
ſome time atterwards, it was a private theft, 
The law of the twelve tables ordained, that an 
open thief ſhould be whipt with rods, and con- 
demned to ſlavery, if he had attained the age of 
puberty ; or only whipt, it he was not of ripe age ; 
but as for the private thief, he was only condem- 
ned to a recompenſe of double the value of what 
he had ſtolen. 

When the Porcian law aboliſhed the cuſtom of 
whipping the citizens with rods, and of reducing 
them to ſlavery, the open thief was condemned to 
+ a recompenſe of fourfold, and they {till continu- 


* See what Favorinus ſays in Aulus Gellius, book 
xx. chap. 1. | | 
ed 
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ed to condemn the private thief to a recompenſe of 
double. 

It ſeems very odd, that theſe laws ſhould make 
ſuch a difference in the quality of thoſe two crimes, 
and in the punifhments they inflicted. In fact, 
whether the thief was detected cither before or af- 
ter he had carried the ftolen goods to the place in- 
tended, this was a circumſtance which did not al- 
ter-the nature of the crine. I do not at all que- 
ftion but the whole theory of the Roman laws in 
relation to theft was borrowed from the Lacedz- 
monian inſtitutions, Lycurgus, with -a view of 
rendering the citizens dexterous and cunning, or- 
dained that children ſhould be practiſed in thiev- 
ing, and that thoſe who were caught in the fact 
ſhould be ſeverely whipt : This occaſioned among 
the Greeks, and afterwards among the Romans, a 
oreat difference between an open and a private 
theft *, | EET 

Among the Romans, a ſlave who had been guil- 
ty of ſtealing, was thrown from the 'Farpeian 
rock, Here the Lacedzmonian inſtitutions were 
out of the queſtion ; the laws of Lycurgus in rela- 
ton to theft were not made for ſlaves; to deviate 
from them in this reſpect was in reality conforming 
to them. | 

At Rome, when a perſon of unripe age happen- 


ed to be caught in the fact, the prietor ordered 


him to be whipt with rods according to his plea- 


ture, as was practifed at Sparta, AU this hada 


remoter orig. The Lacedzmonians had derived 
theſe uſages from the Cretans ; and Plato +, who 


wants to prove that the Cretan inſtitutions were de- 


ligned for war, cites the following, namely, the 


* Compare what Plutarch ſays in the life of Ly- 
curgus with the laws of the digeſt, title de furtis ; and 
tae Inſtitutes, book iv. tit, 1.5 2, & 3. 

+ Of laws, book 1. | 
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faculty of bearing pain in private combats, and in 
puniſhments inflicted for open thefts. 
As the civil laws depend on the political inſtity- 
tions, becauſe they are made for the ſame ſociety ; 
whenever there is a deſign of adopting the civil law 
. of another nation, it would be proper to examine 
beforehand, whether they have both the ſame in- 
ſtitutions, and the ſame political law, 
Thus when the Cretan laws on theft were adopt- 
ed by the Lacedzmonians, as their conſtitution and 
overnment were adopted at the ſame time, theſe 
aws were equally reaſonable in both nations. Bur 
when they were carried from Lacedzmon 'to 
Rome, as they did not find there the fame confti- 
tution, they were always thonght ſtrange, and had 
no manner of-conneCtion with the other civil laws 
of the Romans, CRLETLENS 


EC fr 
| CHAP. XIV... 
That we muſt not ſeparate the laws from the tircum- 
ftances in which they were made, 
T was decreed by a law at Athens, that when the 
city was beſieged, all the uſeleſs people ſhould 
be put to death *, This was an abominable politi- 
cal law, in conſequence of an abominable law of 
nations. Among the Greeks the inhabitants of a 
town taken, loft their civit liberty, and were fold 
as ſlaves. 'The taking of a town implied its entire 
deſtruction ; which is the fource not only of thoſe 
obſtinate defences, and of thoſe unnatural actions, 
but likewiſe of thoſe fhocking laws which they 
ſometimes enacted. ; 
The Roman laws + ordained that phyſicians 


* Inntihis ztas occidatur, Syrian. in Hermop. _ 

+ The Cornelian law de freariir, Inſtitut. lib. 2v. 
tit. 3. de lege Agquilia, F 7. 
"ov ſhould 
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ſhould be puniſhed for neglect or unſkilfulneſs, In 
thoſe caſes, if the phyſician was a perſon of any 
forrune or rank, he was only condemned to depor- 
tation 3 but if he was of a low condition, he was 
ut to death. By our laws it is otherwiſe, The 
oman laws were not made under the ſame circum- 
ſtances as ours: At Rome every ignorant preten- 
der intermeddled with phyſic ; but amongſt us, 
phyſicians are obliged to go through a regular 
courſe of ſtudy, and to take their degrees : For 
which reaſon they are ſuppoſed to underſtand 
their art. | | 


| 'CH AP. XV. 


That ſometimes it is proper the law ſbould amend 
| mew. : 
HE law of the twelve tables * allowed people 
to kill a night-thief as well as a day-thief, if 
upon being purſued he attempted to make a de- 
fence: But it required, that the perſon who killed 
the thief +, ſhould cry out, and call his fellow- 
citizens; this is what thoſe laws, which permit 
people to do juſtice ro themſelves, ought always to 
require, It is the cry of innocence, which, in the 
very moment of the action, calls in witnefles, and 
appeals to judges. The people ought to take cog=. 
nizance of the action, and at the very inſtant of its 
being done; an inſtant when every thing ſpeaks, 
the air, the countenance, the paſſions, filence ; 
and when every word cither condemns or abſolves. 
A law which may become ſo contrary to the fecu- 
rity and liberty of the citizens, ought to be cxecu- 
ted in their preſence. YETI in 


* See the the 4th law, f. ad leg. Aquil. 

f Ibidem. See the decree of Taflillon, added to 
the law of the Bavarians de popularib, legib. art. 4. 

VoL, II, U u C H 


AP. 


333 THE SPIRIT Bovk XXX, 


—— ——— 


CH A P. XVI. 
Things to be obſerved in the compoſing of laws, 


OSE who have a genius ſufficient to enable 

them to give laws to their own, of to another 
nation, ought to be particularly attentive to the 
manner of forming them.- 

The ſtyle ought to be conciſe. The laws of the 
twelve tables are a model of conciſeneſs ; the very 
children * uſed to learn them by heart, Juſtinian's 
Novels were ſo very diffuſed, that they were obli- 
ged to abridge them +. : 

The ſtyle ſhould alſo. be plain and ſimple; a di- 
rect expreſſion bcing always better underſtood than 
an indire&t one. There is no majeſty at all in the 
laws of the lower empire: Princes are made to 
ſpeak like rhetoricians. When the ſtyle of laws is 
tumid, they are looked upon only as a work of pa- 
rade and oftentation, | 

It is an effential article, that the words of the 
laws ſhould excite in every body the ſame ideas. 
Cardinal Richelicu + agreed, that a miniſter might | 
be accuſed before the king ; but he would have the 
accuſer punithed, if the faCts he proved were not 
matters of moment, "This was enough to hinder 
people from telling any truth whatſoever againſt 
the miniſter ; becauſe a matter of moment 1s entire- 
ly relative, and what may be of moment to one, 1s | 
not ſo to another. F 

- The law of Honorins puniſhed with death any 
perſon that purchated a freedman as a ilave, or | 


®* Ut carmen neceflarium. Cicero de legib, lib. 1. 
+ It is the work of lraerius, 
{ Political Teſtament, 

Fn 


on 
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that * gave him moleſtation, He ſhould not have 
made uſe of ſo vague an expreſſion : 'The moleſta- 
tion given to a man depends entirely on the degree 
of his ſenſibility, 

When the law wants to fix a ſet rate upon 
things, it ſhould avoid as much as poſlible the va- 
Juing it in money, The value of money changes 
from a thouſand cauſes, and the ſame denomina- 
tion continues without the fame thing. Every one 
knows the ſtory of that impudent + fellow at Rome, 
who uſed to give thoſe he met a box on the ear, 
and afterwards tendered them the five and twenty 

nce of the law of the twelve tables. 

| When a law has once fixed the ideas of things, 
u ſhould never return to vague expreſſions, In 
the criminal ordinance of Lewis XIV. þ after an 
exact enumeration of the cauſes in which the king 
is immediately concerned, follows theſe words, and 
thiſe which in all times have been ſubjer to the deter- 
mination of the king's Judges, which renders the 
thing again arbitrary, after it had been fixed. 

Charles VII. | fays, he has been informed that 
the parties appcal three, four, and ſix months after 
judgement, contrary to the cuſtom of the kingdom 
in the country governed by cuſtom ; he therefore. 
ordains that they ſhall appeal forthwith, unleſs 
there happens to be ſome fraud or decei: in the ar- 
torney &, or unleſs there be a great or evident 


* Aut qualibet ao: donatum inquietate 
roluerit, Appendix to the Thesds/i: Fan code, in the firfl 
volume of Father Sirmonds works, þ. 737. 

+ Aulus Gellns, book xx. chap. 1. 

 } We find in the verbal proceſs of this ordinance 
the motives that determined him, | 

{ In his ordinance of Montel-les- tours, in the year 
1453» 

( They might puniſh the attorney, without there 
deing wy neceſlity of diſturbing the public order. 


Un 2 cauſe 
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cauſe to ſue the appeal. The end of this law de- 
ſtroys the beginning, and it deſtroys it ſo effee- 
tually, that they uſed afterwards to appeal during 
the ſpace of thirty years *. LIT 

The law of the Lombards + does not allow a wo- 
man that has taken a religious habit, though ſhe 
has made no vow, to marry ; beeauſe, ſays this 
law, if a ſpouſe who has been contrafted to a wiman 
only by a ring, cannot without guilt be married to a- 
nother ; by a much ſtronger reaſon the ſpouſe of God, 
or of the bleſſed Virgin. . . . . Now | fay, thatin 
laws the arguments ſhould be drawn from one 
reality to another, and not from reality to figure, 
or from figure to OY | 

A law enafted by Conſtantine F ordains, that 
the ſingle teſtimony of a biſhop ſhould be ſufficient 
without liſtening to any other witnefles. This 
prince took a very ſhort method ; he judged of at- 
fairs by perſons, and of perſons by dignities. 

_ 'The laws ought not to be ſubtile; they are de- 

figned for people of common underſtanding, not 
as an art of logic, but as the plain reaſon of a fa- 
ther of a family. 

When there is no neceſſity for exceptions and li- 
mitations in a law, it is much better to omit them : 
details of that kind throw people into new details, 

No alteration ſhould be made in a law without 
ſufficient reaſon. Juſtinian ordained, that a hul- 
| band might be repudiated, without the wife's loſing 
her portion, if for the ſpace || of two years he had 
been incapable of conſummating the marriage. He 


| ® The ordinance of the year 1667, had made ſome 
regulations upon this head. | 

+ Book 11, tit. 37. 

7 In Father Simon's appendix to the Theodoſian 
code, tome 1. x | 

f Leg. 1. code de repudiir. 


altered 
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altered this law afterwards, and allowed the * poor 
wretch three years, But in a caſe of that nature, 
two years are as good as three, and three are not 
worth more than two, 

When a legiſlator condeſcends to give the reaſon 
of his law, 1t ought to be worthy of its majeſty, A 
Roman Þ+ law decrees, that a blind man is incap- 
able to plead, becauſe he cannot fee the ornaments 
of the magiſtracy. $0 bad a reaſon muſt have 
been given on purpoſe when ſuch a number of 
good reaſons were at hand. 

Paul the civilian þ ſays, that a child grows per- 
felt in the ſeventh month, and that the proportion 
of Pythagoras's numbers ſeems to prove' it. It is 
very extraordinary that they ſhould Judge of thoſe 
things by the proportion of Pythagoras's numbers, 

Some French lawyers have aſſerted, that when 
the king made an acquiſition of a new country, 
the churches became ſubject rq the regale, becauſe 
the king's crown is round. I ſhall not examine 
here into the king's rights, or whether in this caſe 
the reaſon of the civil or ecclefiaſtic law ought to 
ſubmit to that of the law of politics : I ſhall only 
ſay, that thoſe auguſt rights ought to be defended 
by grave maxims. Was there ever ſuch a thing 
known, as the real rights of a dignity, founded on 
the figure of that dignity's ſign ? 

Davila || ſays, that Charles IX. was declared of 
age in the parliament of Rouen at fourteen years 
commenced, becauſe the laws require every mo- 
ment of the time to be reckoned, in caſes relating 
to the reſtitution and adminiſtration of an orphan's 
eſtate ; whereas it conſiders the year commenced as 


_ * See the authentic Sed hodie, in the code de Fas : 
pudiir, 
+ Leg. 1. , de poſtulando. 
] In his ſentences, book 1. tit. 9. 
| Della guerra civile di France, page 96. 
a year 
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2 year complete, when the caſe is concerning the 
acquiſition oft honours. I am very far from cen- 
ſuriag a regulation which has been hitherto attend- 
ed with no inconveniency ; I ſhall only take notice 
that the reaſon alleged * is not the true one ; it is 
falſe, that the government of a nation is only an 
honour. 

In point of preſumption, that of the law is far 
aveterable to that of the man. 'The French law + 
confiders every act of a merchant during the ten 
days preceding his bankruptcy as fraudulent : This 
1s-the preſumption of the law, The Roman law 
inflicted puniſhments on the huſband who kept his 

wife after ſhe had been guilty of adultery, valeſs 
| he was induced to it through fear of the event of 

a law-ſuit, or through contempt of his own ſhame; 
_ this is the preſumption of the man. The judge 
muſt haye preſumed the motives of the huſband's 
condutt, and muſt have determined a very obſcure 
and ambiguous point : When the law preſumes, it 
gives a fixed rule to the judge. 

Plato's law, as I haye obſerved already, required 
that a puniſhment ſhould be inflicted on the perſon 
that killed himſelf, not with a deſign of avoiding 
ſhame, but through faint-heartedneſs. This law 
was defective in this reſpe&t, that in the only caſe 
In which it was impoſſible to draw from the crimi- 
nal an acknowledgement of the motive upon which 
he had acted, it required the judge to determine 
concerning theſe motives. 

As uſcle(s laws debilitate ſuch as are neceſſary, 
ſo thoſe that may be eafily eluded, weaken the le- 
giſlation. Every law ought to have its effe&t, and 
no one ſhould be ever ſuffered to deviate from it 
by a particular convention, 

The Falcidian law ordained among 1 the Romans, 


* The Chancellour de P'Hopital, ib, 


+ It was made 1 in the month of November F790 
| that 
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chat the heir ſhould always have the fourth part of 
the inheritance : Another law * juffered the teſta- 
tor to prohibit the heir from retaining this fourth 
part, 'This is making a jeſt of the laws, The Fal- 
cidian law became ulelelſs ; for, if the teſtator had 
a mind to favour his heir, the latter had no need - 
of the Falcidian law ; and if he did not intend to 
favour him, he forbade him to make uſe of the Fal- 
cidian law, | 

Care ſhould be taken that the laws be worded in 
ſuch a manner, as not to be contrary to the very 
nature of things. In the proſcription of the Prince 
of Orange, Philip II. promiſes to any man that 
will kill the Prince, to give him or his heirs five 
and twenty thouſand crowns, together with the 
title of nobility ; and this upon the word of a king, 
and as a ſervant of God. 'To promiſe nobility for 
ſuch an action ! To ordain ſuch an action in the 
qualiry of a ſervant of God ! "This is equally fub- 
vertive of the ideas of honour, morality, and reli- 
g10n. 

There very ſeldom happens to be a neceflity of 
prohibiting a thing which is not bad, under pre- 
tence of fome imaginary perfeCtion. : 

There ought to be a certain fimplicity and can- 
dour in the laws: Made to puniſh the iniquity of 
men, they themſelves ought to have the moſt ſpot- 
leſs innocence, We find in the law of the + Viſ- 
goths that ridiculous requeſt, by which the Jews 
| were obliged to eat every thing drefled with pork, 
provided they did not eat the pork itſelf. This was 
a very great cruelty ; they were obliged to ſubmit 
to a law contrary to their own; and they were al- 
lowed to retain nothing more of their own, than 
what might ſerve as a mark to diſtinguiſh them. 


* It is the authentic, Sed cum teftator.. 
FT Book xii, tit. 2. $ x6 © CHAP 
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CHAP; AVIE 
A bad method of giving laws, - 


"P'HE Roman emperours manifcſted their will 
| like our princes, by decrees and edifts ; but 
they permitted, which our princes do not do, both 
the judges and private people, to interrogate them 
by letters in their ſeveral differences ; and their an- 
1wers were called reſcripts. 'The decretals of the 
popes are reſcripts, ſtriftly ſpeaking, It is plain, 
_ that this is a bad method of legiflation. "Thoſe 
who thus apply for laws are bad guides to the legiſ- 
lator; the fas are always wrong ſtated. Julius 
Capitolinus * ſays, that Trajan often refuſed to 
give this kind of reſcripts, leſt a ſingle deciſion, 
and frequently a particular favour, ſhould be ecx- 
tended to all caſes. Macrinus + had reſolved to a- 
boliſh all thoſe reſcripts ; he could not bear that 
the anſwers of Commodus, Caracalla, and all thoſe 
other ignorant princes, ſhould be conſidered as 
laws, Juſtinian thought otherwiſe, and he filled 
his compilement with them, 

I would adviſe thoſe who read the Roman laws, 
to diſtinguiſh carefully between this kind of hypo- 
theſes, and the /enatu/conſulta, the plebiſcita, the 
_ general conſtitutions of the emperours, and all the 
laws founded on the nature of things, on the frail- 
ty of women, the weakneſs of minors, and the 
' public utility, 


CHAP. XVII. 
Of the ideas of uniformity. 


HERE are. certain ideas of uniformity, which - 
ſometimes ſtrike great geniuſes, (for they even 


* See Julius Capitolinus in Macrino, + Ibid. 
F __ affected 
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affe&ed Charlemagne), -but infallibly make an im- 
preflion on little fouls. They diſcover therein a 
kind of perfection, becauſe it is impoſſible for them 
not to diſcover it; the fame weights in the po1ice, the 
ſame meaſures in commerce, the ſame laws in the 
ſtate, the ſame religion 1n all its parts. But is this 
always right, and without exception ? Is the evil of 
changing always leſs than that of ſuffering? And 
does not a preatneſs of genius conſiſt rather in di- 
ſtinguiſhing between thoſe caſes in which uniformi- 
ty is requiſite, and thoſe in which there is a nece(- 
ſity for differences ? In China the Chineſe are go- 
yerned by the Chineſe ceremonial; and the Tar- 
tars by theirs : And yet there is no nation in the 
world that aims ſo much at tranquillity, If the 
people obſerve the laws, what ſignifies it whether 
theſe laws are the ſame ? | 


CHAP. XIS. 
| Of legiſlators. 
A RISTOTLE wanted to ſatisfy, ſometimes his 


= & jealouſy againſt Plato, and ſometimes his paſ- 
ſion for Alexander. Plato was incenſed againſt the 
tyranny of the people of Athens. Machiavel was 
full of his idol, the _ Duke of Valentinois. vir 
Thomas Moor, who ſpake rather of what he had 
read than of what he thought, wanted * to govern 
all ſtates with the ſimplicity of a Greck city. Har- 
rington was full of the idea of his favourite repub- 
lic of England, whilſt a croud of writers faw no- 
thing but confuſion where they ſaw no crown. The 
laws always meet the paſſions and prejudices of the 
legiſlator ; ſometimes they pais through, and 1m- 
bibe only a tincture ; ſometimes they itop, and are 
incorporated with them, 


* In his Utopia, 


Vor. I. * % BOOK 
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BOOK XXX. 


Theory of the feudal laws among the Franks, 
in the relation they bear to the .eſtabliſh- 
ment of the monarchy. 


"oh . © 53 Kenpo 
Of feudal lanws. 


Should think my work imperfe&t, were I to paſs 
over in filence an event which happened once, 
and never, perhaps, will happen more: Werel 
Not to ſpeak of thoſe laws which appeared of a ſud» 
den all over Europe, without having any connec- 
_ tion with thoſe hitherto known ; of thoſe laws 
which have done infinite good and infinite mifchief; 
which have left rights when the demeſne has been: 
ceded ; which by veſting ſeveral perſons with dif- 
ferent kinds of ſeigniory over the ſame things or 
perſons, have diminiſhed the weight of the whole 
ſeigniory ; which have eſtabliſhed different limits in 
empires of two great an extent ; which. have been 
productive of rule with an inclination. to anarchy, 
and of anarchy with a tendency to order and har- 
mony, 
This would require a particular work to itſelf; 
but conſidering the nature of the preſent underta- 
king, the reader will here meet rather with a gene- 


ral ſurvey, than with a complete treatiſe of thoſe 
laws. | 


/ 


The feudal laws form a very beautiful proſpect. 
A venerable old * oak raifes its lofty head to the 


*: Þ4 


- Quantum vertice ad oras 
| Mthereas, tantum radice at Tartara tendir, 
VigGiL, 


ſkies; 
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ſkies; the eye ſees from afar its ſpreading leaves : 
Upon drawing nearer it perceives the trunk, but 
does not diſcern the root ; the ground muſt be dug 
np to diſcover it, 


CHAP. 1t: | 
Of the ſource of feudal laws. 


TEE conquerours of the Roman empire came 
from Germany. 'Though few ancient authors 
have deſcribed their manners, yet we have two of 
very great weight. Czſar, making war againſt the 
Germans, deſcribed the manners * of that nation ; 
and upon theſe he regulated + ſome of his enter- 


priſes. A few pages of Czſar upon this ſubject are 


equal to whole volumes, | 
Tacitus has wrote an entire work on the man- 
ners of the Germans. 'This work is ſhort; but it 


comes . from the pen of "Tacitus, who was al-_ 


ways conciſe, becauſe he ſaw every thing at one 
glance. 

Theſe two authors agree ſo perfeftly with the 
codes ſtill extant of the laws of the Barbarians, 
that reading Czfar and "Tacitus, we imagine we 
are reading theſe codes; and, in reading theſe 
codes, we fancy we are reading Czlar and Taci- 
us, | 
But if in the reſearch of the feudal laws, I find 
myſelf in a dark labyrinth, fuil of windings and 
detours, I think I have the clue in my hand, and 
that I ſhall be able to find my way through. 


* Book vi. —_ 
F For inſtance, his retreat from Germany. bid. 


X Xx 2 CHAP, 
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G-£TA FI; 

The or:gin of vaſjalage. 
Zſar * fps; « That the Germans neglected a- 
« opriculture, that the greateſt part of them 
« lived upon milk, cheeſe, and fleſh ; that no one 
& had lands or boundarics of their own: that 
<« the princes and magiſtrates of each nation 
« allotted what portion of land they pleaſed, 
* and where they pleaſed, to every individual, and 
obliged them the year following to remove elſe- 
* where.” Tacitus ſays +, ** That each prince had 
*© a multitude of men, who were attached to his 
« ſervice, and followed him wherever he went.” 
This author gives them a name in his language re- 
lative to their ftate, which is that of companions +, 
They had a ſtrong emulation to diſtinguiſh them- 
ſelves in the princes eſteem ; and the princes had 
the ſame emulation to diſtinguiſh themſelves in the 
bravery and number of their companions. ** 'Their 
« dignity and power,” continues "Dacitus, © con- 
« fiſts in being conſtantly ſurrounded with a mul- 
< ritude of young and choſen people : this they 
<< reckon an ornament 1n peace, a defence and ſup: 
*© port in war. Their name becomes famous at 
*« home, and among neighbouring nations, when 
they excel all others in the number aad courage 
& of their companions : they receive preſents and 
*« embaſſies from all parts, Reputation frequently 
«© .qecides the fate of war. In battle it is infamy ! in 
* the prince to be ſurpaſſed in courage ; it is infa- 
** my in the companions not to fullow the bravc 


cc 


* Book 6. of the Gallic wars. Tacitus adds, Nuit 
domus aut ager, aut aliqua cura ; prout ad quem vener? 
ealuntur, De moribus German, 

+ De morib. German, + Comi tes. 


"4 example 
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« example of their prince ; it.is an eternal diſgrace 
« to ſurvive him. Todefend him is their moſt ſa- 
&« cred engagement. If a city is at peace, the 
« princes go to thoſe who are at war ; and it is b 
&« this means they retain a great number of friends, 
« To theſe they give the war-horſe and the terri- 
« ble javelin., Their pay conſiſts in coarſe, but 
* large repaſts. "The prince ſupports his liberality 
* merely by war and plunder. .You might eaſier 
* purſuade them to challenge the enemy, and to 
« expoſe themſelves to wounds, than to cultivate 
« the land, and to attend the cares of huſbandry ; 
* they refuſe to acquire by ſweat what they can 
& purchaſe with blood.” | 

'Chus, among the Germans there were vaſlals, 
| but no fiefs; they had no fiefs, becauſe the princes 
had no lands to give; or rather their fiefs conſiſted 
in horſes trained for war, in arms, and feaſting, 
There were vaſſals, becauſe there were truſty men 
who were bound by their word, who were engaged 
to follow the prince to the field, and performed 
very near, the ſame ſervice as was afterwards per- 
formed for the ficfs. 


GH AP.-IV, 
The ſame ſuljet continued. 


(Car || fays, that, ** when any of the princes 

* declared to the aſflembly that he intended to 
** ſet out upon ſome expedition, and aſked them 
to follow him ; thoſe who approved the leader, 
and the enterpriſe, ſtood up and offered their al-_ 
fiſtance. Upon which they were commended by 
| the multitude, But if they did not fuifil their 


| | Debello Gallico, lib, 6, 
6 engagements, 
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«© engagements, they loſt the public eſteem, and 
« were looked upon as deſerters and traitors,” _ 

What Czfar fays in this place, and what we have 
extracted in the preceding chapter from Tacitus, is 
the foundation of the hiſtory of our princes of the 
firſt race, | | 

We muſt not therefore be ſurpriſed, that our 
kings ſhould have new armies to raiſe upon every 
expedition, new troops to perſuade, new people to 
engage ; that to acquire much, they were obliged to 
ſpend a great deal ; that they ſhould inceffantly ac- 
quire by the diviſion of lands and ſpoils, and give 
theſe lands and ſpoils inceſſantly away ; that their 
demeſne ſhould continually increafe and diminiſh ; 
that a father, upon giving a kingdom || to one of 
His children, ſhould always accompany i with a 
treaſure ; that the king's treafure ſhould be confi- 
dered as neceflary to the monarchy ; and that 
one * king could not give part of it to ſtrangers, 
even in portion with his daughter, without the 
conſent of the other kings. The monarchy moved 
by ſprings, which they were conſtantly obliged to 
wind up. | | | 

CHAP. V. 
Of the conqueſts of the Franks. - 


T is not true, that the Franks, upon entering 
Gaul, took potſeflion of all the country to turn 
it iato fieſs, "This has been the opinion of ſome 


| See the life of Dagobart, | : 
 *® See Gregory of Tours, book 6, on the marriage 
of the daughter of Chilperic, Childebert ſends ambat- 
1idours to tell him, that he ſ:ould not give the cities 
of his father's kingdom to his danghter, nor his trea- 
ſures, nor his bondmen, nor horſes, nor horiemen, 
nor teams of oxen, &c, 


people, 
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people, becauſe they ſaw almoſt all the country, 
towards the cnd of the ſecond race, converted into 
fiefs, rear-fiefs, or other dependencies ; but this 
was Owing to particular cauſes, which we ſhall ex- 
plain hereatter. | 
The conſequence which ſome would infer from 
thence, that the barbarians made a-general regula- 
tion for eſtablithing in all parts the ſtate of villan- 
age, is not leſs falſe than the principle. If at a time 
when the fiefs were precarious, all the lands of the 
kingdom had been kiefs or dependencies of fiefs, and 
all the men in the kingdom vaſfals, or bondmen 
ſubordinate to vaſlals ; as the perſon that has pro- 
perty is always poſſefſed of power, the king, who con- 
tinually diſpoſed of the fiefs, that is of the only 
property then exiſting, would have been poſſeſſed of 
as arbitrary a power as the Grand Seignior is in 


Turky ; which is abſolutely contradictory to all 
hiſtory. 


— C— — ———— — —— —— — — — — 
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CH AF. VL. 
Of the Goths, Burgundians, and Franks. 


($Aul was invaded by. German nations. The 
Vifigoths took poſſeſſion of the province of 


Narbonne. and of almoit all the ſouth ; the Bur- 


gundians ſettled in the eaſt ; and the Franks {ub- 
dued very near all the reſt, | 


. No doubt but theſe barbarians retained in their 
reſpeEtive conqueſts the manners, inclinations, and 
. ufages of 'their own country; for no nation can 


change in an inſtant their manner of thinking and 


acting, Theſe people in Germany neglected agri- 

culture. It ſeems by Czſar and Tacitus, that the; 

applied themſelves greatly to a paltoral life : hence 

the regulations of the codes of barbarian laws are 

almoſt all relating to their flocks, Roricon, who 
Ie a hiſtory among the Franks, was a ſhep- 
rd. 


CHAP. 
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CHAP. VI. 
Different ways of dividing the lands. 


Aﬀcr the Goths and Burgundians had, under 

various pretences, penetrated into the heart of 
the empire, the Romans, in order to put a ſtop to 
their devaſtations, were obliged to provide for their 
ſubſiſtence, At firſt they allowed them + corn ; 
but, afterwards, they choſe to give them lands, 
The emperors, or the Roman Þ magiſtrates in their 
name, made particular conventions with them con- 
cerning the diviſion of lands, as we find by the 
chronicles and in the codes of the Viligoths {| and 
Burgundians $, 

The Franks did not follow the ſame plan. In 
the Salic and Ripuarian laws we find not the leaſt 
veſtige of any ſuch diviſion of lands ; they had 
conquered the country, and 1o took what they 
pleaſed, making no regulations but amongſt them- 
ſelves, | 

Let us therefore diſtinguith between the condut 
of the Burgundians and Viſigoths in Gaul, of thoſe 
ſame Viſigoths in Spain, of the * auxiliary troops 
under Auguiſtulus and Odoacer 1n Italy, and that 


| + The Romans cbliged themſelves to this by 
treaties, | 

+ Burgundiones partem Galliz occuparunt, terral- 
que cum Gallicis ſenatoribus diviſerunt. /ariui's 
chronicle, in the year 456. 

|| Book 10, tit. 1,4 8.9. and 16. 
| Chap. 54.65 1, and 2, This diviſion was ſtill ſub- 
fiſting in the time of Lewis le Debonnaire, as appears 
by his capitulary of the year 3829, which has been 
inſerted in the law of the Burgundians, tit. 79- 
$ 1. a3 
* Se2 Procopius, war of the Goths. 


of 
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of the Franks in Gaul, and of the Vandals + in A- 
frica, 'The tormer entered into conventions with 
the ancient inhabitants, and, in conſquence thereof, 
made a divifion of lands between them ; the latter 
did no ſuch thing. 


% 


CH A P. VIII. 
The ſame ſubje& continued. 


WHat has induced ſome people to think that the 
Roman lands were entirely uſurped by the 

Barbarians, is their finding in the laws of the Viſi- 

zoths and Burgundians, that theſe two nations 

wo thirds of the lands : but this they took only 

in certain quarters aſſigned them. 

Gundebald Þ ſays, in the 11w of the Burgundians, 
that his people at their eſtabliſhment had two thirds 
of the lands allowed them ; and the ſecond ſupple- 
ment | to this law takes notice, that only a moiety 
would] be allowed to thoſe who ſhould hereafter 
come to live in that country. Therefore all the 
lands had not been divided in the beginning between 
the Romans and the Burgundians, 

In the texts of thoſe two regulations we meet 
with the ſame expreſſions ; conſequently they ex- 
plain one another, and as the ſecond they cannot 
be underſtood to mean an univerſal diviſion of 
way neither can this ſignification be given to the 

i : 

The Franks acted with the ſame moderation as 


+ See Procopius, war of the Vandals. 

+ Licet eo tempore quo populus noſter mancipiorum 
tertiam et. duas terrarum partes accepit, &. Law of 
the Burgundians, Tit. 54. 4 1. | TW 
| Ut non amplius a Burgundionibus qui infra vene+ 
runt requiratur, quam ad preſens neceſiitas fuerit, - 
medietas terrz, Art. 11. 


Vor, II, ES _ tho 
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the Burgundians ; they did not ſtrip the Romans 


wherever they extended their conqueſts, What 


would they have done with ſo much land ? "They 
took what ſuited them, and left the reſt. 


—— I ——— p_—_— — ___— 
CHAP. IX. 
A juſt application of the law of the Burgundians, and 


of that of the Viligoths, in relation to the diviſion 
of lands. 


JF is to be confidered that thoſe divifions of land 

» were not made with a tyrannical ſpirit ; but with 
a view of relieving. the reciprocal wants of two na- 
tions that were to inhabit the ſame country. 

The law of the Burgundians ordains that a Bur- 
gundian ſhall be received in an hoſpitable manner 
by a Roman, "This is agreeable to. the manners of 
the Germans, who, according to 'Facitus |, were 
the moſt hoſpitable people in the world. 

By the law of the Burgundians it is ordained, 
that the Burgundians ſhall have two thirds of the 
lands and one third of the bondmen. In this it 
conſidered the genius of the two nations, and con- 
formed to the manner in which they procured their 
ſubſiftence. As the Burgundians dealt chiefly in 
cattle, they wanted a great deal of land and few 
bondmen ; and the Romans, from their application 
to agriculture, had necd of leſs land and of a greater 
number of bondmen. The woods were equally 
divided, becauſe their wants in this reſpeCt were the 


ſame. 


We find in the code $ of the Burgundians, that 
each barbarian was placed near to a Roman. The 
diviſion therefore was not general; but the Romans, 


|| De morib, German. 
$ And that of the Viſigoths, , 
bn ; who 
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who gave the diviſion, were equal in number to 
the Burgundians who received it. The Roman 
was injured the leaſt poſſible : The Burgundians as 
4 martial people, fond of hunting and of a paſtoral 


| Iife, did not refuſe to accept of the fallow grounds; 


while the Romans kept ſuch lands as were propereſt 
for culture : the Burgundian's flock fattened the 
Roman's field. | 


CHAP. X. 
Of ſervitudes. 


JHE law of the Burgundians * takes notice, that 
when thoſe people ſettled in Gaul, they were 
allowed two thirds of the land, and one third of the 
bondmen. The ſtate of villanage was therefore + 
eſtabliſhed in that part of Gaul before it was iavad- 
£d by the Burgundians. eg 

The law of the Burgundians in points relating to 
the two nations makes a formal 7 diſtinction in both 
between the nobles, the free-born, and the bond- 
men, HServitude was not, therefore, a thing part- 
cular to the Romans ; nor liberty and nobility par- 
ticular to the Barbarians, & 8 

"This very ſame law ſays ||, that #f a Burgundian 
freedman had not given a particular ſum to his 
maſter, nor received a third ſhare of a Roman, 
he was always ſuppoſed to belong to his maſter's fa- 
mily, The Roman proprietor was therefore free, 
fiace he did not belong to another perſon's family 5 


*'Tit- £4; . 
+ This is confirmed by the whole title of the code. 
de agricolis, et cenſitis, et colonis, _ 
ft Si dentem optimati Burgundioni vel Romano 
Dobili excufſerit, Tit. 26. F- 1,3 et fi mediocribus 
per@nis ingenuis, tam Burgundionibus quam Romanis. 
[334.4 2. "Tit. $7. - 
| S.7 2 he 


256 THE SPIRIT Book XXX, | 
he was free, becauſe his third portion was a mark 
_ of liberty. | | 
We need only open/ the Salic and Ripuarian laws, 
to be ſatisfied that the Romans were no more in a 
Nate of ſervitude among the Franks, than among 
the other conquerors of Gaul. Els 
'The count de Boulainvilliers is miſtaken in the 
capital point of his ſyſtem : he has-not proved that 
the Franks made a general regulation to reduce the 
Romans into a kind of ſervitude. og 
As this author's work is penned without art, and 
as he ſpeaks with the ſimplicity, frankneſs, and 
candour of that ancient nobility irom whom he de- 
ſcends, every one' is capable of judging of the fine 
things he ſays, and of the errours into which he is 
fallen. I ſhall not therefore undertake to criticiſe 
him ; I ſhall only obferve, that he had more wit 
than underſtanding, more underſtanding than 
knowledge ; though his knowledge was not con- } 
temptible, for he was well acquainted with the moſt 
valuable part of our hiſtory and laws. | 
The Count de Boulainvilliers, and the Abbe du 
Bos, have formed two different ſyſtems ; one of |} 
which ſeems to be a conſpiracy againſt the commons, 
and the other againſt the nobility. When the Gun } 
gave leave to Phaeton to drive his chariot, he ſaid 
ro him, ** If you aſcend too high, you will burn } 
*< the heavenly manſions ; if you deſcend toolow, | 
«« you will reduce the earth to aſhes : Do not drive 
<c to the right, you will meet there with the con- 
*« ſtellation of the ſerpent ; avoid going too much 
<< to the left, you will there fall in with that of the 
*« altar : keep in the middle }.” os | 
CPL UF NN ENT CHAP. 


}} Nec preme, nec ſummum molire per thera cur- 
rum ; | 
Aſtius egreſſus, coleſtia tea cremabis ; 
 Inferius, 
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CHA P. RI. 
The Jams ſuljee continued, 


WW Hat firſt gave riſe to the notion of a general 

regulation made at the time of the conqueſt, 
is our mecting with a prodigious number of fervi- 
tudes in France towards the beginning of the third 
race ; and as the continual progreſſion of theſe 
ſervitudes was not attended to, people imagined in 
an age of obſcurity a general law which was never 
made. 

Towards the commencement of the firſt race, we 
meet with an infinite number of freemen, both a- 
mong the Franks and the Romans ; but the num- 
ber of bondmen increaſed to that. degree, that, at 
the beginning of the third race, all the huſbandmen 
and almoſt all the inhabitants <$ of towns were be- 
come bondmen : and whereas: at the firſt period 
there was very near the ſame adminiitration in the 
citics as among the Romans, namely, bodies of ci- 
tizens, a ſenate, and courts of judicature ; at the 
other we hardly meet with any thing but a lord and 
his bondmen. 

When the Franks, Burgundians, Re Goths 
made their ſeveral invaſions, they took gold, filver, 
moveables, clothes, men, women, boys, and what- 
ever the army could carry ; the whole. was brought 
to one Place, and divided amongſt rhe r_ v, Hi- 


Inferius, terras : medio tutidimus ibis, 

Non te dexterior tortum declinatin anguem, 

Neve ſiniſterior preſſam rota ducart ad aram.. 

Inter utramque tene. Ov 1D Metan, lib, 2. 

$ While Gaul was under the domination of the Ro- 
mans, they formed particular bodies ; theſe were ge- 
nerally freedmen, or the deſcendents of freedmen, 

* See Gregory of Tours, hook 2. chap. 27. Al. 
moin, book 1. chap. 12, 


ſtory 
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| ſtory ſhews, that after the firſt ſettlement, that is, 
after the firſt devaſtations, they entered into an a- 
greement with the inhabitants, and left them all 
their political and civil rights. "Dhis was the law 
of nations in thoſe days ; they plundered every 
thing in time of war, and granted every thiny 
in time peace, Were it not ſo, how ſhould 
we find both in the Salic and Burgundian laws ſuch 
a number of regulations abſolutely contrary to a ge- 
neral ſervitude of the people ? 

But that which was not effected by the conqueſt, 
was ctteed by the ſame law of nations + which ſub- 
ſiſted after the conqueſt, Oppoſition, revolts, and 
the taking of towns were followed with the ſervi- 
tude of the inhabitants, And, not to mention the 
wars which the different conquering nations made 
againſt one another, as there was this particularity 
among the Franks, that the differcnt diviſions of 
the monarchy gave riſe continually to civil wars be- 
tween brothers or nephews, in which this law of 
nations was conſtantly practiſed, ſervitudes of courſe 
became more general in France than in other coun- 
rries : and this is, I believe, one of the cauſes of the. 
difference between our French laws and tholc 
of Italy and Spain, in reſpe& to the right of 
Jordſhips. | 

'The conqueſt was ſoon over; and the law of na- 
tions then in force was produCtive of ſome fervi- 
tudes, The cuſtom of the ſame law of nations, 
which obtained for many ages, gave a prodigious 
extent to thoſe ſervitudes. ER 

Theodoricf imagining that the people of Auvergne 
 wxwere not faithful to him, thns addrefſed the 
Franks of his diviſion : Follow me, and I will carry 
you into a country where you ſhall have gold, filver, . 
captives, clothes, and flocks in abundance ; and you 
thall remove all the people into your own country. 
; + See the lives of the ſaints in the next page. 
# Gregory of Tours, book 3. 
Afﬀter 


Chap. 11. | OF LAWS. 359 


After the peace F, which was concluded he- 
tween Gontram and Chilperic, the troops cmploy- 
ed in the fiege of Bourges having had orders to 
return, carried fuch a large booty away with them, 
that they hardly left ether men or cattle in the 
country. | 

I might quote here + authorities without num- 
ber : and as the bowels of human compaſhon were 
moved at thoſe miſeries, as feveral holy prelates, 
bebolding the captives bound two and two, employ- 
&d the treaſure belonging ro the church, and told 
even the ſacred utenſils, to ranſom as many as they 
could ; and as ſeveral holy monks exerted them- 
ſelves on that occaſion, it 1s in the || lives of the 
ſaints that we meet with the beſt eclaircifiements on 
this ſubjet. And, notwithſtanding what may be 
objected to the authors of thoſe lives, namely, their 
having been ſometimes a lutle too credulous in reſ- 
pet ro things which God has certainly performed, 
if they were neceſſary for the execution of his de-. 
ſigns ; yet we draw conſiderable lights from 
thence, in reſpe&t to the manners and uſages of 
thoſe times, 7 
' When we caſt an eye upon the monuments of 
our hiſtory and laws, -the whole ſeems to be a vaſt 
} boundleſs ocean : all thoſe frigid, dry, infipid, 
and crude writings muſt be devoured in the tame. 


manner, as Saturn is fabled to have devourcd the 
ſtones, | | | 


d Ibid, hook 6. chap. 3r. 

{ See the chronicle of Fredegarius, in the year 600, 
and his continuatoy, in the year 741; the annals of 
Fuld, in the year 739, and the lives of the ſaints in the 
next quotation. | | 

|| See the lives of St. Epiphanius, St. Eptadius, St. 
Czſarius, St. Fidolus, St. Porcian, St. Treveriys, 
S, Euſychius, and of St, Leger, the miracles of St. 
Julian, &, | 

$ ——Dezrant quoque littora ponto. Ov 1D, lib. x. 

_ A viſt 
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A vaſt quantity of land which had been in the 
hands of ftreemen *, was changed into mortmain, 
when the country was ſtripped of its free inhabi- 
tants ; thoſe who had a great multitude of bond- 
men, either touk Jarge territories by force, or had 
them yielded by agreement, and built villages, as 
may be ſeen in different charters. On the other 
hand, the freemen, who cultivated'the arts, found 
themſelves reduced to exerciſe thoſe arts in a ſtate 
of ſervitude : thus the fervitudes reſtored to the 
arts, and to agriculture, whatever they had 
loſt, 

It was a cuſtomary thing with the proprictors 
of lands, to give them to the churches, ia order 
to hold them themſelves by a quit-rent, thinking 
to partake by their fervitude of the ſanctity of the 


" Churches. 


— — — 


CH AP; AI; 


That the lands belonging to the diviſion of the berba- 
 rians paid no taxes. 


A People remarkable for their ſimplicity, and po- 

verty, a free and martial people; who lived 
without any other induſtry than that of tending 
their flocks, and who had nothing but ruſh cotta- 
ges to attach them to their + lands; ſuch a people, 


I ſay, muſt have followed their chiefs for the - | 


fake of booty, and not to pay or to raifc taxes. 
The art of tax-gathering is always invented too 


| late, and when mea begin to enjoy the felicity ot 


other arts. 


* Even the huſbandmen themſelves were not all 
ſlaves. See the i8th and 33d law in the code 4? 
agricolis, et cenſitis, et colonir, and the 20th of the 
ſame title. | 


+ See Gregory. of Tours, book 2. 
oy | The 
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The tranſient | tax of a pitcher of wine for every 
acre, which was one of the exaCtions of Chilperic 
and Fredegonda, related only to the Romans, In 
fact, it was not the Franks that tore the rolls of 
thoſe taxes, but the clergy, who in thoſe days were 
all Romans. 'The burthen of this tax lay chiefly 
on the inhabitants || of the towns ; now theſe were 
almoſt all inbabited by Romans, ; 

Gregory of "Fours { relates, that a certain judge 
was obliged, after the death of Chilperic, to take 
refuge in a church, for having, under the reign of 
that prince, ordered taxes to be levied on ſeveral 
Franks, who, in the reign of Childebert were inge- 
ni, or freeborn : Multos de Francis, qui tempore 
Childeberti regis ingenui fuerant, publics tributs ſub- 
egit, "Therefore the Franks, who were not bond- 
men, Paid NO taxes. | 

'Fhere is not a grammarian, but would be aſham- 
ed to ſee how the Abbe du Bos ® has interpreted this 
paſſage, He obſerves, that in thoſe days the free- 
men were called alſo ingenuit. Upon this ſuppoſi- 
tion he renders the Latin word ingenui, by freed 
from taxes ; a phraſe, which we indeed may ule, 
as freed from cares, F as from puniſhments ; but in 
the Latin tongue, ſuch expreſſions as ingenui a tri- 
butis, libertim a tributis, manumiſt tributorum, 
would be quite monſtrous. | | 

We find in the law of the Viſigoths +, that when 


7 Thid, book 5. 

| Quz conditio univerſis urbibus per Galliam con- 
ſtitutis ſummopere eſt adhibita, Life of St. Aridius, 
- Boot'9..- -.- ; 


* Eſtabliſhment of the French monarchy, tom, 3. 


chap. 14. P. 515. 

+ Judices atque przpoliti tertias Romanorum, ab 
illis qui occupatas tenent, auferant, et Romanis ſua 
exaQiione fine aliqua dilatione reſtituant, ut nihil fiſcs 
debeat deperire, Lib; 10. it. 1. cap. 14. | 

VorL. II. ZZ a bar- 
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a barbarian had ſeized upon the eſtate of a Roman, 
the judge obliged him to ſell it, to the end that this 
eſtate might continue to be tributary ; ; conſequent- 
ly the barbarians paid no taxes, 

The Abbe du Bos }. who, to ſupport his ſyſtem, 
would fain have the Viſigoths ſubject to taxes ||, 
quits the literal and ſpiritual ſenſe of the law, and 
pretends, upon no other indeed than an imaginary 
foundation; that between the eſtabliſhment of the 
Goths and this law there had been an augmentati- 
on of taxes which related only to the Romans. But 
none but father Hardouin are allowed to exerciſe 
thus an arbitrary power over facts. 

The ſame author makes a wrong uſe of the capi- 
tularies, as well as of the hiſtoriaris and laws of 
the barbarous nations, When he wants the 
Franks to pay taxes, he applies to freemen what 
can be underſtood only of $ bondmen ; when he 
ſpeaks of their military ſervice, he applies to * 
bondmen what can never relate but to free- 
mich, © ig ror ee os 67 ind Wire os 

—— ns 
CHA P.- All, 

Of taxes paid by the Komans and Gauls, in the mo- 
narchy of the Franks, 


I Might here examine whether after the Gauls and 
+ Romans were conquered, they continued to pay 


} Eſtabliſhment of the Franks in Gayl, tom. .3. cap. 
14. P. $10, 

| He Jays a ſtreſs upon another low of the Viſigoths, 
book. 10. tit, 1, art, 11, which proves nothing at all ; 
it ſays only, that he who has received of a lord a 
piece of land on condition of a rent or ſervice, ought 
to pay It, 

4 Eſtabliſhment of the woah monarchy, tom. 3- 
chap. 14. P. 513. where he quotes the edict of Pittes, 
pre. 28, See below, chap. 17. 

* Ihid, tom, 3. chap. 4. p. 298. Fe 
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the taxes to which they were ſubje& under the em- 
perors, But, in order to proceed with greater ex- 
pedition, I thall be ſatisfied with obſerving, that if 
they paid them in the beginning, they were ſoon af- | 
ter exempted, and that thoſe taxes were changed 
into a military ſervice, For I confeſs | cannot con- 
ceive how the Franks ſhould have been at firſt ſuch - 
great friends, and afterwards ſuch ſudden and vio- 
lent enemies, to taxes, 

A capitvlary * of Lewis le Debonnaire explains 
extremely well the ſituation of the freemen i in the 
monarchy of the Franks. Some troops + of Goths 
or Iberians, flying from the oppreſſion of the 
Moors, were received in Lewis's dominions. 'The 
agreement made with them was, that, like other 
treemen, they thould tollow their count to the ar- 

my ; that upon a march they ſhould mount guard 
t and patrol under the command alſo of their 
count ; and that they ſhould furniſh horſes and 
carriages for baggage to the Kirig's || commiſſaries 
and to the ambaſſadours in their way to and from 
court ; and that they ſhould not be compelled to 
pay any farther acknowledgement, but - thould be 
treated as the other freemen, 

It cannot be ſaid that theſe were new adore In- 
troduced towards the commencement of the ſecond 
race, 'This muſt be referred at leaſt to the midvle, 
or to the end of the lirſt, A capitulary of the 


* In the year Big, chap. I. which is agreeable to 
the capitulary of Charles the Bald, in the year 8.44, 
art, 1, & 2, 

+ Pro Hiſpanis i in -arilli6e Aquitaniz, Septimaniz, 
& provinciz conſiſtentibus. /bid. 
bh Excubias & explorationes quas Wa9as dicunt, 

id. 


| They were not obliged to furniſh any to the count, 
Ilia, art, 5, 


Z 2 2 year 


364 THF SPIRIT Book Xxx, | 


year + 864 ſays, in expreſs terms, that it was the 
ancient cuſtom for freemen to perform military 
ſervice, and to furniſh likewiſe the horſes and car- 
riages above-mentioned ; duties particular to them- 
ſelves, and from which thoſe who poſſefled the frets 
were exempt, as we fhall prove hereafter, 
This is not all ; there was a regulation * which 
hardly permitted the impoſing of taxes on thoſe 
 freemen. He who had four manors | was always 
obliged to march againſt the enemy : he who had 
but three, was joined with a freeman that had only 
one ; the latter bore the fourth part of the other's 
charges, and fſtaid at home. In like manner, they 
joined two freemen who had each two manors; he 
who went to the army had halt his charges bore by 
him who ſtaid ar home, | 
Again, we have an infiaite number of charters 
in which the privileges of fiefs are granted to lands 
or diſtrits poſſeſſed by freemen, and of which I 
ſhall make further mention hereafter, Theſe lands 
are exempted from all the duties or ſervices, which 
were required of them by the counts and by the ret 
of the kings officers : and as all rheſe ſervices are 
particularly enumerated, without making any men- 


+ Ut pagenſes Franci, qui caballos habent, cum 
ſais comitibus in hoſtem pergant, The counts are 
forbid to deprive them of their horſes, ut hoſtem ta- 
cere, & debitos paraveredos ſecundum antiquam con- 
ſeutudinem exſolvere poſlint. Edi of Piftes in Balu- 
fius, ÞP. 186. | 

* Oapitulary of Charlemagne, in the year 812, C, 

1, Edit of Pittes in the year 864, art. 27. | 
. + Puatuor manſos. I fancy that what they called 
manſus was a particular portion of land belonging to 
a farm where there were bondmen ; witneſs the capt- 
tulary of the year 853, apud Sylvacum, tit 14. againk 
thoſe who drove the bondmen from their manſus, = 
WT, ti0N 
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tion of taxes, it is manifeſt that no taxes were im- 
poſed upon them, 

It was very natural that the Roman art of tax- 
gathering ſhould fall of itfelf in the monarcky of 
the Franks : it was a moſt complicate art, far a- 
| bove the conception, and wide from the plan, of 
thoſe ſimple people. Were the Tartars to over- 
run Europe, we ſhould find it very difficult ro make 
them comprehend what is meant by one of our fi- 
nanciers, 

'The * anonymous author of the life of Lewis /e 
Debennaire, ſpeaking of the counts and other offi- 
cers of the nation of the Franks, whom Charle- 
mapne eſtabliſhed in Aquitania, ſays, that he in- 
trulted them with the care of defending the fron- 
tiers, as alſo with the military power and the inten- 
dancy of the demeſnes belonging to the crown. 'This 
ſhews the ſtare of the royal revenues under the ſe- 
cond race. 'The prince had kept his demeſnes in 
his own hands, and employed his bondmen in im- 
proving them. But the indiCtions, the capitations, 
and other impoſts raiſed at the time of the empe- 
rors on the perſons or goods of freemen, had been 
changed into an obligation of defending the fron- 
tiers, and marching againſt the enemy. 

The biſhops writing + to Lewis brother to 
Charles the Bald, uſe theſe words : ** Take care 
* of your lands, that you may not be obliged to 
** travel continually by the houſes of the clergy, and 
* to tire their bondmen with carriages. Manage 
*« your affairs,” continue they, © in ſucha manner, 
'* thatyou may have enough to live upon, aud tore- 
** ceive embaſſies,” Ir is evident that the king's re- 
venues | in thoſe days contiſted of their demeſnes, 


* In Pithou, part 2. P. 157. 

+ See the capitulary of the year 858, art. 14. 

t They levied alſo ſome duties on rivers, where 
there AP FInes to be a "__ or paſſage. 


CHAP. 
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Of what they called cenſus. 


| A Feer the barbarians had quitted their country; 
they were deſirous of reducing their uſages 
into writing ; but as they found a difficuliy in writ- 
ing German words with Roman letters, they pub- 
liſhed theſe laws in Latin. | 

In the confuſion and rapidity of the conqueſt, 
moſt things changed their nature : in order howe- 
ver to exprets them, they were obliged to make uf? 
of ſuch old Latin words, as were moſt analogous tv 
the new uſages. Thus whatever was likely to re- 
vive * the idea of the ancient cen/zs of the Romans, 
they called by the name of cenſus, tribiitum ; and 
when things had no relation at all to the Roman 
cenſus, they exprefled, as well as they could, the 
German words by Roman letters: thus they form- 
ed the word fredum, on which I ſhall kave occafion 
to deſcant in the following chapters, 

The words cenſus and tributum having been em- 
Mloyed in an arbitrary manner, this has thrown 
Bane obſcurity on the ignification in which theſe 
words were uſed under our princes of the firſt and 
ſecond race, And modern + authors who had a- 
dopted particular ſyſtems, having found theſe words 
ja the writings of thoſe days, imagined that what 


-S.7THe mo was ſo generical a word, that they 
made uſe of it to expreſs the tolls of rivers, when 
there was a bridge or ferry to paſs, See the third 
capitulary, in the year 803, edition of Balufius, p. 
395. art. 1. and the 5;th in the year 819, Pp. 616. 
They gave likewiſe this name to the carriages furniſh- 
ed] by the freemen to the king, or to his cummillaries, 
as appears by the capitulary of Charles the Bald, in 
the year 86g, art. 8, | | | 

+ Ihe Abbe ou Bos, and his followers, oe 
kg ; Was 
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was then called cenſus, was exaCtly the cenſus of the 
Romans ; and from thence they inferred this con- 
ſequence, - that our kings of the two firſt races had 
put themſelves in the place of the Roman emperors, 
and made no change in # their adminiſtration. Be- 
fides, as partitular duties raiſed under the ſecond 
race were by chance and by certain || reſtriftions con- 
rerted into others, they inferred from thence that 
theſe duties were the cen/us of the Romans : and, 
as ſince the modern regulations, they found that 
the crown-demeſnes were abſolutely unlienable, 
they pretended that thoſe duties which repreſented 
the Roman cenſus, and did not form a part of the 
demeſnes, were mere uſurpations, I omit the o- 
ther conſequences. ft 

'To apply the ideas of the preſent time to diſtanr 
ages, is a moſt fruitful ſource of errour. To thoſe 
people who want to modernize all the ancient ages, 
| thall ſay what the Egyptian prieſts faid to Solon, 
* O Athenians, you are mere children !” 


CHAP. XV. 


That what they called cenſus was raiſed only on the 
bondmen, and not on the freemen. 


PHE king, the clergy, and the lords raiſed regu- 

lar taxes, each on the bondmen of their refpec+ 
tive demeſnes. I prove it with reſpect to the king, 
by the capitulary de willis ; with regard to the 


4 See the weakneſs of the arguments produced by 
the Abbe du Bos, in the eftabliihment of the French 
monarchy, tor, 3. book 6. chap. 14. eſpecially in the - 
inference he draws from a paiſage of Gregory of 
Tours, concerning a diſpute berween his church and 


King Charibert. 


| For intance, by infranchiſcments, 
# +0 »' % o . cleroy, 
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clergy, by the codes of the { laws of the barba- 
Tians ; and with relation to the lords, by the regu. 
larions ® which Charlemagne made concerning this 
ſubje&. EY; 

Theſe taxes were called cenſus ; they were ccono- 
mica] and not fiſcal duties, mere privateſervices, and 
Not public obligations. | nts 

1 affirm, that what they called cen/us at that 
time, was a tax raiſed upon the bondmen. This I 
prove by a formulary of Marculfus containing a 

rmifton from the king to enter into holy orders, 
provided the perſon be + freeborn, and not inrol- 
led in the regiſter of the cen/us. I prove it alſo by 
a commiſion from Charlemagne to. a count }, 
whom he had ſent into Saxony ; which contains 
the infranchiſement of the Saxons for having em- 
braced Chriſtianity, and is properly a charter of 
freedom ||. 'Fhis prince reſtores them to their for- 
mer { civil hberty, and exempts them from paying 
the cenjus. It was therefore the ſame thing to be 
a bondman, as to pay the cenſus ; to be tree as not 
Pay it. | 

By a kind of letters patent + of the ſame prince 
in favour of the Spaniards, who had been received 


$ Law of the Allemans, chap. 22. and the law 0 
the Bavarians, tit. 1. chap. 14. where the regulations 
| are to be found which the clergy made concerning 
their order. 

* Book 5, of the capitutaries, chap. 303. 

+ Si ille de capite ſuo bene ingenuus fit, et in Pu« 
letico publico cenſitas nen «it, {3b 1. /ormul. 19. 

t Ia the year 189, edition cf the capitularies by 
Bialufius, vol. 1. p. 250. 
| Er ut iſta ingenuitatis pagina firma ſtabiliſque 

_conſiftat. L:15. 1. formul. 19. 

6 Priftinzque libertati donatos, & omni nobis debito 

cenfſa folutos. 15:9, 


+ Preceptum pro Hiſpanis, 1n the. year 212, ecition : 


of Baluſus, rom. 1. p. 509, 
int9 


t. 
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into the monarchy, the counts are forbid to de- 
mand any cenjus of them, or to deprive them of 
their lands, That ſtrangers upon their coming to 
France were treated as bondmen, is a thing well 
known 3 and Charlemagne being deſirous they 
ſhould be confidered as treemen, fince he would 
have them be proprietors of their lands, forbade the 
demanding any cen/us of them. _ 

A capitulary of Charles the Bald +, given in fa- 
vour of thoſe very Spaniards, orders them to be 
treated like the other Franks, and forbids the re- 
quiring any cenſus of them ; conſequently this cenſus 
was not paid by treemen. | | 

The thirtieth article of the edict of Piſtes reforms 
the abuſe, by which ſeveral of the huſbandmen be- 
longing to the king or to the church, fold the lands 
dependent on their manors to ecclefialtics, or to 
people of their condition, reſerving - only a ſmall 
cottage to themſelves; by which means they a= 
voided paying the cenſus; and it ordains, that 
things ſhould be reſtored to their primitive fſitua- 
tion : the cenſus was therefore a tax peculiar to 
bondmen. | | | 

From thence alſo :it follows, that there was no 
general cenſus in the monarchy ; and this is clear 
from a great number of paſfages. For what could 
be the meaning of this | capitulary, We ordain that 
the royal cenſus ſhall be levied in all places, where 
formerly it was || lawfully levied ? What could be 
the meaning of that in which Charlemagne orders 


+ In the year 844, edition of Baluſius, tom. 2, art. 
1, and 2, P. 17. | | 
_ | Third capitulary of the year 80g, art. 20. & 23. 
inſerted in the colle&ion of Anſegiſe, book 3. art. 15. 
This is agreeable to that of Charles the Bald, in the 
year 854, apud Attiniacum, art, 6, 

| Undecunque legitime exigebatur. 4bid, 

\ In the year 812, art, 10. & 11, edition of Balu- 
fius, tom. 1. p. 498. 

Vor. II, 3 A. his 
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his commiſſaries in the provinces to make an exact 
Inquiry into all the cenfus's that belonged in former 
times * to the king's demeſne? And of that + in 
which he diſpofes of the cenſus's paid by thoſe + of 
whom they are demanded ? What can that other ca- 
pitulary || mean, in which we read, /f any perſon { 
has acquired a tributary land, on which we were ac- 
cuſtomed to levy the cenſus ? and that other, in fine 1, 
in which Charles the Bald + makes mention of the 
cenſual lands, whoſe cenſus had from time imme- 
morial belonged to the king. 

Obſerve that there are ſome paſſages which ſeem 
at firſt ſight to be contrary to whar I have ſaid, and 
yet they confirm it. We have already ſeen that 
the freemen in the monarchy were obliged only to 
furniſh particular carriages : the capitalary juſt 
now cited gives to this + the name of cenſus, and 
oppoſes it to the cenſus paid by the bondmen, 

Beſides, the edi&t ** of Piftes takes notice of thoſe 
freemen who were obliged to pay the royal cenſus 
for their > head, for their cottages, and who had 


* Undecunque antiquitus ad partem regis venire ſo 
lebant. Capitulary of the year 812. art, 10, 11. 
+ In 813, art. 6. edition of B Jlufius, tom. 1. p. 5c8. 
+ De illis unde cenſa exigunt. Capitulary of the 
year 813. art, 6, | | 
| || Book 4. of the capitularies, art, 37. and inſerted 
in the law of the Lombards, ILSS 
$ Si quis terram tributariam, unde cenſus ad par- 
- tem noſtram exire ſolebat, ſuſceperit. Book 4. of the 
| egapitularies, art. 3J«- | | 
* + In the year 80g, art. 8, 
++ Unde cenſus ad partem regis exivit antiquitus- 
Capitfulary of the year 805. art. 8, h 
+. Cenſibus vel paraveredis quos franci homines ad 
regiam poteltatem exſolvere debent. | 
** In the year 864, art. 34. edition of Baluſius, p. 192. 
- >. De illis fraucis hominibus qui cenſum regium 
de ſuo capite & de tuis recellis debeant. /bid. AP 
| 0 
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ſold themſelves during the famine. "The king or- 
ders therm to be ranſomed. 'This is * becauſe thoſe 
who were manumitted by the king's letters, did nor, 
generally ſpeaking, acquire a full and perteCt li- 
berty, + but they paid cen/um in capite ; and theſe 
are the people here meant, 

We muſt therefore explode the idea of a general 
and univerſal cenſus, derived from the Roman po- 
licy, from which cenſus the rights of the lords are 
alſo ſuppoſed to have been derived by uſurpations. 
W hat was called cen/us in the French monarchy, 
independently of the abuſe made of that word, was 
a particular tax impoſed on the bondmen by their 
maſters, 

I beg the reader to excuſe the trouble I muſt 
give him with ſuch a number of cuations. I ſhould 
be more conciſe, did 1 not meet with the Abbe du 
 Bos's book on the eſtabliſhment of the French mo- 
narchy in Gaul, continually in my way. Nothing 
is a greater obſtacle to our progreſs in knowledge, 
than a bad performance of a celebrated author ; 


becauſe, before we inſtruct, we muſt begin with 
undecciving, 


CHAP. XVI. 
Of the feudal lords or vaſſals. 


] Have 1 taken notice of thoſe volunteers among 
the Germans, who followed their . princes in 
their ſeveral expeditions. The ſame uſage conti- 


* The 28th article of the ſame edi& explains this 
. extremely well ; it even makes a diſtin&ion between a 
Roman freedman and a Frank freedman : And we 
likewiſe ſee there that the cenſus was not general ; » 46 
. deſerves to be read, 

+ As appears by a capitulary of Charlemagne i in the 
year 813, which we LY already quoted. 


3 A 2 | | nued 
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nued after the conqueſt, Tacitus mentions them 
by the name of Companions * ; the $Salic law b 
that of men who have vowed fealty'Þ to the king; 
the formularies of + Marcultus by that of the king's 
antruſiig's ||, the earlieſt French hiſtorians by that 
of leudes F, faithful and loyal; and thoſe of later 
date by that of vaſlals + and lords, 

In the Salic and Ripuarian laws we meect with an 
infinite number of regulations in regard to the 
Franks, and only with a few for the Antruſtio's, 
'The regulations concerning the Antrulſtio's are dit- 
ferent from thoſe which were made for the other 
Franks ; they are full of what relates to the ſet- 
tling of the property of the Franks, but mention 
not a word concerning that of the antruſtio's, 
'This is becauſe the property. of the latter was regu- 
lated rather by the political than by the civil law, 
and was the ſhare that fell ro an army, and not 
the patrimony of a family. 

'The goods reſerved for the feudal lords were 
called fiſcal + goods, bencfices, honours, and fiefs, 
by different authors, and in different times, 

There is no doubt but the fiefs at firſt were at 
will +. We find in Gregory of 'Tours =, that Su- 


* Comites, | 
Qui ſunt in truſte regis. Ti, 44. art 4. 

+ Book i. formul, 18, | | 

| From the word 7rew, which ſignifies faithſul a- 
mong the Germans, 

$ Leudes, fideles, + Vaſſalli, ſeniores. 

+ Fiſcalia, See the 14th formulary of Marculfus, 
book 1, TIrt is mentioned in the life of St, Maur, dedit 
fiſcum unum : And in the annals of Metz, in the year 
747, dedit illi comitatus et fiſcos plurimor, The goods 
deſigned for the ſupport of the royal family, were 
called regalia, 

++ See the 1ſt book, tit, i, of the fiefs ; and Cujas 
on that book. 

== Book 1x. chap. 38... 

oY | negiſthus 
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negifilus and Gallomanus were deprived of all they 
held of the exchequer, and no more left than what 
was their real property, When Gontram raiſed 
his nephew Childebert to the throne, he had a pri- 
vate conference with him, in which he named * the 
perſons who ought to be honoured with, and thoſe 
who ought to be deprived of the fiefs, In a for- 
mulary + of Marculfus, the king gives in exchange 
not only the benefices held by his exchequer, but 
likewiſe thoſe which had been held by another. 
'The law of the Lombards oppoſes | the benefices 
to property, In this our hiſtorians, the formula- 
ries, the codes of the different barbarous nations, 
and all the monuments extant of thoſe days, are 
unanimous, In fine, the writers of the book of 
fiefs || inform us, that at firſt the lords could take 
them back when they pleaſed, that afterwards they 
ronted them for the ſpace of a year <, and that at 
ength they gave them for life, 


CH AP. XVII. 


Of the military ſervice of freemen, 
WO ſorts of people were bound to military ſer- 
vice ; the great and lcfler vaſſals, who were 


* Quos honoraret muneribus, quos ab honore de- 
pelleret. bid. lib, 7. 


+ Vel reliquis quibuſcumque beneficiis, quodcum- 
que ille, vel fiſcus noſter, in ipſis locis tenuifſe noſci- 
tur, Lb, 1. formul. 30. 

7 Lib. um. tit. 8.4 5. | | 

| Antiquifſhmo enim tempore fic erat in dominorum 
poteſtate connexum, ut quando vellent poſſent auferre 
rem in fendum a ſe datam: Pottea vero conventum 

eſt, ut per annum tantum firmitatem haberent ; dein- 
_ deſtatutum eſt, ut uſque ad vitam fidelis producere-» 
tur, Feadorum, lib, 1, tit, 1. Tos 

$ It was a kind of a precarious tenure, which the 
lord conſented or refuſed to renew every year ; as Cu- 
Jas has obſerved, | 


_ obliged 
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_ obliged in conſequence of their fief ; and the free- 
men, whether Franks, Romans, or Gauls, who 
ſerved under the count, and were commanded by 
him and his officers. 
| The name of freemen was given to thoſe, who 
on the one hand had no benefices or fiefs, and on 
the other were not ſubject to the baſe ſervices of 
villainage ; the lands they poſtetſed were what they 
callcd allodial eſtates. 

'Fhe counts * aflembled the freemen, and led 
them againſt the enemy; they had officers under 
them, who were called þ+ vicars ; and as all the 
tre-112n were divided into hundreds, which formed 
whit was cailed a borough, the counts had alſo of- 
hcers under them, who were called centenarii, and 
carried the freemen þ of the borough, or their hun- 
dreds, to the field, 

This divition into hundreds is poſterior to the 
eſtabliſhment of the-Franks in Gaul, It was made 
by Clotarius and Childebert, with a view of obli- 
ging each diſtrict to anſwer for the robberies com- 
mitted in their diviſion ; this we find in the decrees 
| | of thoſe princes, A regulation of this kind is to 
this very day obſerved in England, 

As the counts carried the freemen againſt the e- 
nemy, the feudal lords carried alfo their vaſlals or 


* See the capitulary of Charlemagne in the year 
812, aft, 23, & 4. edition of Baluſias, tome 1. page 
491. and the edi& of Piſtes in the year 864, art. 26. 
rome 2, page 186. 


+ Et habeat unuſquiſque comes vicarios et contenas | 


Tios ſecum. Book 11, of the capitularzies, art. 28. 
+ They were called compagenſes, : 
|| Publiſhed in the year 595, art, x. See the capt- 
tularies, edition of Balnfius, page 20. "Theſe regu- 
!ations were undoubtedly made by agreement. 


Tears 
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rear-vaſlals; and the biſhops, abbots, or their * 
advocates carried likewiſe theirs +. 

The biſhops were greatly embarraſſed, and Þ in- 
conſiſtent with themſelves; they requeſted of Char- 
lemagne not to oblige them any longer to a milita- 
ry ſervice; and when he had granted their requeſt, 
they complained that he had deprived them of the 
public eſteem ; ſo that this prince was obliged to 
Juſtify his intentions upon this head. Be that as it” 
may, when they were exempted from marching a- 
gainſt the enemy, I do not find that their vaſlals 
were led by the counts; on the contrary we ſee | 
that the kings or the biſhops choſe one of their 
icudataries to conduct them, 
| In a capitulary <$ of Lewis le Debonnaire, this 
prince diſtinguiſhes three ſorts of vaſfals, thoſe be- 
longing to the king, thoſe to the biſhops, and thoſe 
to the counts. "Phe vaſſals + of a feudal lord were 
not led againſt the enemy by the count, except ſome 
employment in the king's houſehold hindered the 
lord himſelf from leading thera. 


* Advocati, * - | 

+ Capitulary of Charlemagne in the year 812, art. 
1, & 5, edition of Baluſius, tome 1. page 490. | 

} See the capitulary of the year ©03, publiſhed at 
Worms, edition of Baluſius, page 408, & 410. 

| Capitulary of Worms, in the year 803, edition 
of Baluſius, page 409, and the council in the year 
845, under Charles the Bald, in Verna palatio, edi- 
tion of Baluſius, tome ii. page 17. art. 8, 

| 4 The 5th capitulary of the year 819. art. 27. edi- 
tion of Baluſius, page 618. 

+ De vaths dominicis, qui adhuc intra caſam ſer- 
viunt, & tamen beneficia habere noſcuntur, ftatutum 
elt, ut quicunque ex eis cum domino imperatore domi 
remanſerint, vaſſallos ſuos caſatos ſecum non reti- 
neant; {ed cum comite, cujus pagenſes ſunt, ire per- 
mittant, Capitulary 2. in the year 812, art, 7. edition 
of Baluius, tome 1, page 494. » 

ue 
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But who is it that Ied the feudal lords into the 
field ? No doubt the king himſelf, who was always 
at the head of his faithful vaſſils. Hence we con- 
ſtantly find in the capitularies a diſtinftion- made * 
between the king's vaſſals and thoſe of the biſhops, 
vouch brave and magnanimous princes as our kings, 
did not take the field to put themſelves at the head 
of an ecclefitaſtic militia; theſe were not the men 
they choſe to conquer or dic with. ow. 

But theſe lords carried their vaſſals and rear- 
vaſtals with them 3 as we can prove by the capitu- 
lary +, in which Charlemagne ordains that every 
freeman, who has four manors either in his own 
property, or as a beneſice from ſomebody elle, 
ſhould march againſt the enemy or follow his lord. 
It is evident, that Charlemagne means, that the 
perſon who had a manor of his own ſhould march 
under the count, and he who held a benefice of a 
lord ſhould ſct our along with him. | 

And yet the abbe du Bos þ pretends, that, when 
mention is made in the capitularies of tenants who 
depended on a particular lord, no others are meant 
than bondmen ; and he grounds his opinion on the 
law of the Viiigoths, and the practice of that na- 
tion, Tt is much better to rely on the capitularies 
themſelves; that which -I have juſt quoted, fays ex- 
_ prelsly the contrary, "The treaty between Charles 


* Capitulary r. of the year 812. art, 5. & homini- 
bus noftris, & Fpiſtoporum & Abbatum, qui vel beneficid 
wel talia propria habent, &c, Fdition of Balufiws, 
tome 1, page 490, 

+ In the year 812, chap. r. edition of BaJuſins, 
Page 490. Ut emnis homo liber, qui quatuor mano: 
veftitos de proprio ſuo, five de alicujus beneficio habet, 
ipſe fe praparet, et ipſe in often pergat, five cum ſeniore 

1 os 

4 Tome iii. book 6. chap. 4. page 299, eſtabliſh- 
ment of the French monarchy. | , 

th? 
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the Bald and-his brothers, takes notice alſo of free- 
men, who might chuſe to follow either a lord or 
the king ; and this regulation is conformable to a 
great many others. | 

We may therefore conclude, that there were 
three ſorts of military ſervices; that of the king's 
vaſſals, who had other vaſſals under them ; that of 
the biſhops or of the other clergy, and their vaſ- 
fals; and, in finc, that of the count who com- 
manded the freemen, 

Not but the vaſſals might be alſo ſubject to the 
count ; as thoſe who have a particular command 
are ſubordinate to him who is inveſted with a more 
general authority. 

We even find that the count and the king's com- 
miffaries might oblige them to pay the fine, when 
wy had not fulfilled the engagements of their 
fief. | 

In like manner, if the king's vaſſals * committed 
any outrage, they were ſubject to the correttion of 
the covint, unleſs they choſe to ſubmit rather to 
that of the king. | | 


CHAP. XVII. 
Of the double fervice. 


Jr was a fundamental principle of the monarchy, 

that whoſoever was {ubject to the military power 
of another perſon, was ſubject alſo to his civil ju- 
riſd;&ion. Thus the capitulary + of Lewis 1: De- 
bonnaire in the year 815, makes the military power 
of the count, and his civil juriſdi&tion over the 


5M Capitulary of the year 282, art, 17. apud Vernis 
palatium, edition of Baluſius, tome 2. page 289, 

+ Art. 1, 2. and the council wm Verna palatio of the 
year 845. art, 8, edition of Baluſius, rome 2. page 
W455 | 

Vor, II, 3B freemen, 
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freemen, keep always an equal pace, Thus the 
placita * of the count who carried the freemen a- 
gainſt the enemy, were + called the placita of the 
freemen; from whence undoubtedly came this 
maxim, that the queſtions relating to liberty could 
be decided only in the count's placita, and not in 
thoſe of his officers, Thus the count never led the 
vaſſals } belonging to the biſhops or. to the abbots 
againſt the enemy, becauſe they were not ſubject to 
the civil juriſdiction, 'Thus he never commanded 
the rear-vaſlals belonging to the king's vaſſals, 
Thus the gloffary || of the Engliſh laws informs us, 
that thoſe to whom F the Saxons gave the name of 
coples, were by the Normans called counts, or com- 
panions, becauſe they ſhared the judiciary fines with 
the king. Thus we ſee, that at all times the duty 
of a vaſlal towards his lord, was to bear arms +, 
and to try his peers in his court. | 
One of the reaſons which produced this connec- 
tion between the judiciary right and that of lead- 
ing the forces againſt the enemy, was, becauſe the 
perſon who led them exaCcted at the ſame time the 
payment of the fiſcal duties, which confiſted in 
{ame carriage-fervices dne by the freemen, and iu 


* Or aſlizes. | 

+ Capitularies, book iv. of the colleQion of Anſe- 
giſe, art, 57. and the 5th capitulary of Lewis le De- 
bonnaire in the year 819. art. 14. edition of Baluſius, 
tome 1. page 615, | 

+ See the 8th note of the preceding chapter. 

| It is to be found in the colleRtion of William 
T.ambard, ge priſcis Anglorum legibus. 

$ In the word Satrapia. 

+ This 1s well explained by the aſlizes of Jeruſalem, 
chap. 221, & 222, | LS 

+ 'The advowees of the church (advocati) were e- 
qunlly at the head of their placita, and of their mi- 
ia, ; al anen | 
gencral 


/ 
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general in certain judiciary profits, of which we 
ſhall treat hereafter, 

The lords had the right of adminiſtering juſtice 
in their fief, by the ſame principle as the counts 
had it in their counties, And indeed, the coun- 
ties, in the ſeveral variations that happened at dif- 
ferent 4imes, always followed the variations of the 
fiefs ; both were governed on the ſame plan, and 
by the ſame principles. In a word, the counts in 
their counties were lords, the lords | in their figno» 
ries were Counts, 

Thoſe have been miſtaken who confdered the 
counts as civil officers, and the dukes as military 
commanders. Both were equally civil * and mili- 
tary officers : The whole difference conſiſted in the 
duke's having ſeveral counts under him, though 
there were cyunts who had no duke over them, as 
we learn from Fredegarius +. 

It will be imagined perhaps that the government 
of the Franks muſt have been very ſevere at thar 
time, ſince the ſame officers were inveſted with a 
military and civil power, nay, even with a fiſcal 
power, over the ſubjefts; which in the preceding 
books I have obſerved to be diſtinguiſhing WALKS 
of deſpotic authority, = 

But it is not to be believed that the copnts pro- 
nounced judgement by themſclves, and adminiſter- 
cd juſtice in the ſame manner as the baſhaws do in 
Turky : In order to judge affairs, they afſembled 
a kind of afſlizes, where the principal men ap» 
peared. 

In order to underſtand thoroughly what relates 
to the judicial proceedings, in the formulas, in 


* See the 8th formulary of. Marculfus, book i l, 
which contains the letters given to a duke, patrician, 
or count ; and inveſts them with the civil juriſdiction, 
and the fiſcal adminiſtration, 


+ Chronicle, chap. 78. ia the year 636, 
3B 2 the 
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the laws of the barbarians, and in the capitularies, 
it is proper to obſerve, that the funCtions of the 
count, of the grafio or fiical judge, and the cente- 

narius, were the ſame; that the judges, the ra- 
thimburghers, and the ſherifts, were the ſame per- 

ſons under different names. "Theſe were the count's 
aſſiſtants, and were generally ſeven in number ; 

and as he was obliged to have twelve perſons to 
judge *, -he filled up the number with the principal 
'-men y 

But who had the juriſdi&tion, the king, the 
count, the grafio, the centenarius, the lords, or 
the clergy, they never judged alone; and this u- 
ſage, which derived its origin from the foreſts of 
Germany, was ftill continued eyen after the fiefs 
had aflumed a new form. 

With regard to-the fiſcal power, its nature was 
ſuch, that the count-could hardly abuſe it, The 
rights of the prince in reſpett to the freemen, were 
ſo ſimple, that they confiſted only, as we have al- 
ready obſerved, in certain carriages which were þ 
demanded of them on ſome public occaſions. And 
as for the judiciary rights, there were ankah which 
prevented || miſdemeanours, 


| * Yee concerning this ſubjea the capitularies of 
Lewis le Debonnaire, added to the Salic law, art, 2. 
and the formula of Pages given by Du Cange in 
the word boni homines, 

+ Per bonos homines, ſometimes there were none but 
principal men, See the appendix to the Formularies 
of Marculfus, chap. 51. 

t And ſome tolls on rivers, of which I have ſpoke 
already, 

| See the law of the Ripuari IANS, tit, 89, and the 
law of the Lombards, book ii, tit. 52. y 9- 


CHAP. 
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CH AP. XIX. 
Of compoſitions among the barbarous nations, 


QINCE it is impoſſible to have any tolerable notion 
of our political law, unleſs we are thoroughly 
acquainted with the laws and manners of the Ger- 
man nations, 1 ſhall therefore ſtop here a while, in 
order to inquire into thoſe manners and laws, 

It appears by Tacitus, that the Germans knew 
only two capital crimes; they hanged traitors, and 
drowned cowards; theſe were the only public 
crimes among thoſe people. When a man * had 
injured another, the relations of the perſon inju- 
red took ſhare in the quarrel, and the offence was 
cancelled by a fatisfaction. "This fatisfattion was 
made to the perſon offended when capable of recei- 
ving it; or to the relations, if they had been injured 
in common, or if by the deceaſe of the party inju- 
red, the ſatisfaction had devolved to them. 

In the manner mentioned þy Taciius, theſe ſa- 
tisfactions were made by the mutual agreement of 
the parties; hence in the codes of the barbaruus 
nations theſe fatisfaCttions are called compoſitions. 

The law + of the Friſtans is the only one I find 
that has left the people in this ſituation, in which 


every family at variance was in fome meaſure 


in the ſtate of nature, and in which being un- 
reſtrained either by a political or civil law, they 
might give looſe to their revenge, till they had ob- 
tained fatisfattion. Even this law was moderated ; a 


* Suſcipere tam inimicitias, ſeu patris ſeu propin- 
qu!, quam amicitias neceſle eſt ; nec implacabiles du- 
rant ; Juitur enim ettam homicidtum certo armamen- 
torum ac pecorum numero, recipitque ſatisfa&tionem 
univerſa domus, Trcit. de 1orib, Germ, 

f See this law in the 2d title on murders; and 
Vulemar's addition on robberies, 


regulation 
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regulation was made *, that the perſon whoſe life 
was {ought after ſhould be unmoleſted in his own 
Houle, as alſo in going and coming from church, 
and. from the court where caulcs were tried, 

'The compilers of the Salic laws cite + an ancient 
uſage of the Franks, by which a. perſon who had 
dug a corpſe out of the ground in order to ſtrip it, 
ſhould be baniſhed from ſociety, nll the relations 
Had conſented to his being readmitted. And as 
before that time a prohibition was made to every 
one, even to his own wite, not to give him a mor- 
ſel of bread, or to receive him under their roof; 
ſuch a man was in reſpect to others, and others in 
reſpect to him, in a ſtate of nature, till an end was 
put to this ſtate by a compoſition. Ky | 

This excepted, we find that the fages of the dif- 
ferent barbarous nations thought ot determining 
| by themſelves, what would have been too long and 
too dangerous to expect from the mutual agree- 
ment of the parties. They took care to fix the 
value of the compoſition which the party injured 
was to receive, Al thoſe barbarian laws are in 
this reſpe&t moſt admirably exact; the ſeveral caſes 
are minutely | diſtinguiſhed, the circumſtances are 
weighed, the law fubſtitutes itfelf in the place of 
the perſon injured, and infifts upon the ſame fatiſ- 
faftion as he himſelf would have demanded in cold 
blood. En DD er 

By the eſtabliſhing of thofe laws, the German 
nations quitted that ſtate of nature, in which they 
ſeem to have lived in "Tacitus's time. | | 

Rotharis declarcs in the law of | the Lombard's 


* Additio fapientum, tit. cr. & r. 
+ Salic law, tit. 58. { 1. tit. 17. 
+ The Salic laws are admirable in this reſpe@ ; ſec 
eſpecially the titles 2, 3, 4, 5, 6, and 7, which relates 
to the ſtealing of cattle, ; 
!" Book 1, tit, 7.5 r5:; 
that 
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that he had increaſed the compoſitions anciently ac- 
cuſtomed for wounds, to the end that the wounded 
perſon being fully ſatisfied, all enmities ſhould ceaſe, 
In fa&t, as the Lombards, from a very poor peo-- 
ple, were grown rich by the conqueſt of Italy, the 
ancient compoſitions were become frivolous, and 
reconcilements were prevent. I do not queſtion 
but this was the motive which obliged the other 
chiefs of the conquering nations to make the dif- 
ferent codes of laws now extant, 

The principal compoſition was that which the 
murderer paid to the relations of the deceaſed. 
The difference of * ſtations produced a difference 
in the compoſitions : ! hus in the law of the Angli, 
there was a compolition of fix hundred tous for 
the murder of an adeling, two hundred for that of 
a freeman, and thirty for killing a bondman. 'The 
greatneſs therefore of the compoſition fixed on ihe 
life of a man, was one of his principal preroga- 
tives ; for, beſide the diſtinction it made of his per- 
ſon, it likewiſe eſtabliſhed a greater ſecurity in his 
tavour among rude and violent nations, 

This we are made ſenſible of by the law of the 
+ Bavarians : It gives the names of the Bavarian 
families who received a double compoſition, becauſe 
they were the firſt {after the Apilolfings. The Agi- 
lolings were of the ducal race, and it was cuſtoma 
ry with that nation to chuſe a duke our of that fa- 
mily ; theſe had a quedrupie compoſition. The 
compoſition for the duke excceded by a third, that 
which had been eſtabliſhed for the Agilolfngs : 


* See the law of the Angli, tit. 1.4 1, 2, & 4, 
bid, tit, 5, $ 6. the law of the Bavarians, tit. 1. chap, 
$, & 9, and the law of the Frifians, tit. 15. 

+1462; chap. 20, | Sr ay By Be Sp 
ut, Hozidra, Ozza, Sagana, Habiingua, Amwena, 

id, | 


| Becauſe 
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Becauſe he is a duke, ſays the law, a greater kinar 
is paid to him than to his relations. | 
All thele compoſitions were valued in money, 
Burt as thoſe people, cſpecially when they lived in 
Germany, had very little ſpecie, they might pay it 
in cattle, corn, moveables, arms, dogs, hawks *, 
lands, &c. Very often the law itſelf 4 determined 
the value of thoſe things ; which- explains how it 
was poſſible for them to have ſuch a number of 
pecuniary puniſhments with ſo very little money, 
Theſe laws were therefore employed in deter- 
mining exactly the difference of wrongs, injuries, 
and crimes; to the end, that every one might know 
precitely how far he had been injured or offended, 
the reparation he was to receive, and ejpecially 
that he was to receive no. more. | 
In this light it is eaſy to conceive, that a perſon 
who had taken revenge after having received fatiſ- 
faction, was guilty of a very great crime, This 
crime contained a public as well as a private offence : 
It was a contempt of the very law itſelf : A crime 
which the legiflators | never failed to puniſh. 
_ 'There was another crime, which above all others 


_* Thus the law of Ina valued life by a certain ſum 
of money, or by a certain portion of land, Legis [ne 
regis, litulo de villico regio, de priſcis Aneglorum legibus, 
Cambridge 1644- | 

+ Sce the law of the Saxons, which makes this 
ſame regulation for ſeveral people, chap. 18. See al- 
ſo the law of the Riprarians, tit. 36. $ 11. the Jaw of 
the Bavarians, tit. 1.4 10, 11. S7 aurum non habet, 
doret aliam pecuniam, mancipia, terram, &Cc. 

- + See the law of the Lombards, book i. tir. 25 $ 
21. ibid. book i. tir. 9, & 8, & 34. ibid. { 38. and the 
capitulary of Charlemagne in the year 802, chap, 32. 
containing an inftrution given to-thofe whom he ſent 
into the provinces, 


was 
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was conſidered as dangerous *, when thoſe people 
loſt ſomething of their ſpirit of independence, and 
when the kings endeavoured to eſtabliſh a bet- 
ter civi] adminiſtration : 'This was the refuſin 
to give or to receive: ſatisfaction, We find ih 
the different codes of the laws of the Barbarians, 
that the legiſlators obliged + them to it. In fa&, a 
perſon who -refuſed to receive fatisfaftion, wanted 
to preſerve his right of revenge; he who refuſed 
to give it, left the right of taking revenge to the 
perſon injured ; and this is what the ſages had re- 
formed in the inſtitutions of the Germans, where- 
by people were invited, but not compelled to com- 
politions, 

' TI have juſt now made mention of a text of the 
Salic law, in which the legiſlator left the party of- 
fended ar liberty to receive or to refuſe ſatisfaCttion 

it is this law + by which a perſon who had fſtrippe 
a dead body was expelled from ſociety, till the re- 
htions, upon receiving fatisfaftion, petitioned for 
his being readmitted. It was owing to the reſpe& 
they had for ſacred things, that the compilers of 


* See in Gregory of Tours, book vii, chap. 47. the 
detail of a proceſs wherein a party loſes half the com» 
poſition that had been adjudged to him, for having 
done juſtice to himſelf, inſtead of receiving ſatisfac- 
tion, whatever injury he might have afterwards.re- 
ceived. | | 

+ See the law of the Saxons, chap. 3, & 4. the law 
of the Lombards, book i. tit. 37.4 1, & 2. and the 
law of the Allemans, tit. 45.4 1, & 2, 'This laſt law 
gave leave to the party injured to right himſelf upon 
the ſpot, and in the firſt tranſport of paſſion. See al- 
ſo the capitularies of Charlemagne in the year 479, 
chap, 22. in the year 802, chap. 32. and alſo that of 
the year Bog, chap. 5. 

} The compilers of the laws of the Ripuarians 
— to have ſoftened this, See the 85th title of thoſe. 
aws, 


Vol, II, Bs > the 
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.the Salic laws did not meddle witlr the ancient y- 
age. | Tonk | 
It would have been abſolutely unjuſt to grant a 
compoſition to the relations of a robber killed in 
the fact, or to the relations of a woman who had 
been repudiated for the crime of adultery.. 'The 
law * of the Bavarians allowed no compolition in 
the like caſes, but puniſhed the relations who ſought 
For revenge. | FA nag 
It is no rare thing to meet with compoſitions for 
involuntary aftions in the codes of the laws of the 
barbarians. "The law of the Lombards is generally 
very prudent; it + ordained, that in thoſe caſes 
the compoſitions ſhould be according to the per- 
{ſon's generoſity ; and that the relations ſhould no 
longer be permitted to purſue their revenge. 
. Clotarivs the Second made a very wile decree : 
He forbade þ the perſon robbed to receive any clan- 
deſtine compoſition, and without an order from 
the judge, We ſhall fee preſently the motive of 


this law. 


CHAP. XX. 
Of what was afterwards called the juri ſdiftion of the 
| SS. --- i 


RESIDE the compoſition which they were obliged 

to pay to the relations for murders, or injuries, 
they were alſo under a neceſſity of paying a certain 
duty, which the codes of the barbarous laws call 


* See the decree of Taſſillon, de popularibus legibur, 
art. 3, 4, 10, 16, 19. the law of the Angli, tit. 7. 
+ Book 1. tit. 9. $ 4. 
+ Pactus pro tenore pacis inter Childebertum & 
Clotarium, anno 593, & decreto Clotarii II. regis cir- 


ca apnum 595g, Cap. II, | 
| fredum. 
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fredum *, We have no term in our modern lan- 
guages to expreſs it; yer T intend to treat of 'it at 
Jarge ; and in order to give an idea of it, I begin 
with defining it a recompence for the protection 
ranted againft the right of revenge. | 

The adminiſtration of juſtice among thoſe rude 
and unpoliſhed nations, was nothing more than 
granting to the perſon who had committed an of- 
fence, a protection againſt the revenge of the party 
_ offended, and obliging the latter to accept of the 
ſatisfaction due to-bim : Inſomuch, that amon 
the Germans, contrary to the practice of all other 
nations, juſtice was adminiſtered in order to prv- 
tet the criminal againſt the party injured, 

The codes of the barbarian laws have given us 
the caſes in which theſe freds might be demanded. 
When the relations conld not proſecute, they al- 
low of no fredum; in fa&t, when there was no pro- 
ſecution, there could be no compoſition for a pro- 
tection againſt it, Thus, in the law of the + Lom- 
bards, it a perſon happened to kill a freeman by 
chance, he paid the value of the man killed, with- 
out the fredum ; becauſe, as he had killed him 1n- 
voluntarily, it was not the caſe in which the rela- 
tions were allowed the right of revenge. Thus in 
the law of the Ripnarians f, when a man was kill- 
cd with a plece of wood, or with any inſtrument 
made by man, the inſtrument or the piece of wood 
was deemed culpable, and the relations ſeized upon 
them for their own uſe, but were not allowed to 
demand the fredum. | 


* Whea it was not determined by law, it was ge- 
nerally the third of what was given for the compoli- 
tion, as appears in the law of the Ripuarians, chap. 
$9. which is explained by the third capitulary of the 
year $13, edition of Balufius, tome 1. page 512. 

+ Book i. tit, 9. 5 17.-edition of Lindembrock. 
IS: | EE veal 
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In like manner, when a beaſt happened to kill a 
. man, the * ſame law eſtabliſhed a compotition 

without the fredum, becauſe the relations of the 
deceaſed were not offended. FO RFA 

In fine, it was ordained by the + Salic law, that 
a child who had committed a fault before the age 
of twelve, ſhould pay the compoſition. without the 
fredum : As he was not yet able to bear arms, he 
could not be in the caſe in which the party inju- 
red, or his relations, had a right to demand fatif- 
faction. 

It was the criminal that paid the fredum for the 
peace and fecurity of which he had been deprived 
by his crime, and which he might recover by pro- 
tection. But a child did not lofe this ſecurity ; he 
was not a man, and conſequently could not be ex- 
pelled from human ſociety. Ee 

'Fhis fredum was a local right in favour of the 
perſon who was | judge of the diſtrict, Yet the 
law of the |} Ripuarians forbade him to demand it 
himſelf; it ordained, that the party who had gain- 
ed the cauſe ſhould receive it, and carry it to the 
exchequer, to the end that there might be an eter- 
nal peace, fays the law, among the Ripuarians. 
| The greatneſs of the fredum was proportioned to 
the greatneſs of the F protection : Thus the Frm 

| or 


* Tit. 46. See alſo the law of the Lombards, 
book i. chap. 21. & 3. Lindembroek's edition : S; 
caballus cum pede, &c. 

+ Tit. 28. $6. FEES 

} As appears by the decree of Clotarius II. in the 
year 595.5 ſredus tamen judici in cujus pago eft reſer- 
verur, | 

| Tit. 89, | 

{ Capitulare: incerti anni, chap. 57. in Baluſws,. 
tome 1. page 515. and it is to be obſerved, that what 
was called /redum or /aida, in the monuments of rt 

| r 
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for the king's protection was greater than what was 
ranted for the protection ot the count, or of the 
other judges. 

Here I tee the origin of the juriſdiction of the 
Jords. The fiefs comprized very large territories, 
as appears from a vaſt number of records. I have 
already proved that the kings raiſed no taxes on the 
lands belonging to the divition of the Franks; much 
leſs could they reſerve to themſelves any duties on 
the fiefs. 'Fhoſe who obtained them, had in this 
reſpeCt a full and perfe(} enjoyment, reaping every 
fruit and poſhble emolument. from them. And as 
one of the moſt conſiderable * emoluments was 
the judiciary profits (fred }, which were received 
according to. the uſage of the Franks, it followed 
from thence, thar the perſon ſeiſed of the fief, was 
alſo ſeiſed of the jurifdiftion, the exerciſe of which 
conſiſted of the compoſitions made to the relations, 
and of. the profits accruing to the lord; it was 
nothing more than ordering - the payment of the 
= a of the law, and demanding the law- 

nes. 

We find by the formularies containing a con- 
firmation of the perpetuity of a fief, in favour of a 
feudal lord +, or of the privileges of fiefs in favour 
of + churches, that the fiets were poſlefled of this 
right. "This appears allo from an infinite number | 


firſt race, 'js called by the name of banzum in thoſe of 
the ſecond race; as appears from the capitulary de 
partibus Saxonie, in the year 41839, 

* See the capitnlary of Charlemagne, de wills, 
where he ranks theſe freda among the number of the 
great revenues of what was called v///z, or the king's 
demeſnes. h 

+ See the 3d, th, and 17th formula, book-1, of 
Marculfus. | a 
| See the 2d, 3d, and th formula of Marcultus, 
book 1. | " | 

of 
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of charters * containing a prohibition of the king's 
judges or officers of entering upon the territory ia 
order to exerciſe any act of judicature whatſoever, 
or to demand any judiciary emolument. When the 
king's judges could no longer demand any thing in 
a diſtrict, they never entered it; and thoſe to 
whom this diſtrict was lefr, exerciſed the ſame 
functions as had been exerciſed. before by the 
Judges. 

'The king's judges are forbidden allo to oblige the 
parties to give ſecurity for their appearing before 
them - it belonged therefore to the perſon who 
had received the territory in fiecf, to demand this 
ſecurity, They mention alſo, that the king's com- 
miſtaries ſhall no longer infiſt upon being accom- 
modated with a lodging ; in effect, they no longer 
exerciſed any function in thoſe diſtrias. 

The adminiſtration therefore of juſtice, both in 
the ola and new ficfs, was a-right inherent in the 
very fief itſelf, a lucrative right which conſtituted 
a part of it, For this reaſon it has been conſidered 
at all times in this light ; from whence this maxim 
aroſe, that juriſdictions are patrimonial in France. 

Some have thought that the juriſdictions derived 
their origin from the manumiſſions made by the 
kings and lords, in favour of their bondmen. But 
the German nations, and thoſe deſcended from 
them, are not the only people who manumiſed 
their bondmen, and yet they are the only people 
that eſtabliſhed patrimonial juriſdiftions, Beſides, 
we find by the formularics + of Marcultus, _— 

there 


* See the colleQtions of thoſe charters, eſpecially 

rhat at the end of the 5th volume of the hiſtorians of 
France, publiſhed by the Benedi&tine monks. 

' + See the 3d, 4th, and 14th of the firſt book, and 

the charter of Charlemagne, in the year 771, in Mar- 

zegne, tome 1, anecdot, colle&, 1 1, ns cr Ju- 

2, | emuiz, 
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there were freemen dependent on the juriſdiftions 
in the earlieſt times : The bondmen were therefore 
ſubject to the juriſdiftion, becauſe they were upon 
the territory ; and they did not pive rife to the 
fiefs for having been compriſed in the fief. 

Others have taken a ſhorter cut : The lords, fay 
they, ' and this 1s all they ſay, uſurped the juriſdic- 
tions. But are the nations deſcended from Germa- 
ny, the only people in the world that uſurped the 
rights of princes? We are ſufficiently informed by 
hiſtory, that ſeveral other nations have encroached 
upon their ſovereigns, and yet we find no other in- 
ſtance of what we call the juriſdiction of the lords. 
The origin of it is therefore to be traced in the u- 
ſages and cuſtoms of the Germans. 

_ Whoever has the curioſity to look into Loy- 
ſeau *, will be ſurpriſed at. the manner in which 
this author ſuppoſes the lords to have proceeded, 
in order to form and uſurp their different juriſdic- 
tions. They muſt have been the moſt cunning 
people in the world ; they muſt have robbed and 
| Plundered, not after the the manner of a military 
people, but as the judges of ' a village and the at- 
tarnies rob one another. Thoſe brave warriours 
muſt be be ſaid to have formed throughout all the. 
particular provinces of the kingdom, and in ſo ma- 
ny kingdoms, a general ſyſtem of politics: Loyſeau 
makes them reaſon as he himſelf reaſoned in his 
cloſet. | 

- Once more : If the juriſdiftion was not a depen- 
dence of the fief, how come we every where þ to. 
find, that the ſervice of the fief was to attend the. 


bemus, ut wllus judex publicus ...... . homines ip/ius 
eccleſia et monaſterii ipfius Morbacenſis, tam ingenuos 
quam et ſervos, & qui ſuper eorum terras manere, &C. 

* 'Treatiſe of village-juriſdictions. _ 
- | See Monſ. du Cange on the ee enlaets. | 
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king or thelord, both in their courts and in the ar- 
my ? | | 


CH A P. XXL. 
Of the territorial juriſdiftion of the churches, 


"THE churches acquired a very conſiderable pro- 
* perty, We find that our Kings gave them 
great ſeigniories, that 1s, great fiefs ; and we find 
juriſdictions eſtabliſhed at the ſame time in the de- 
meſnes of thoſe churches. From whence could fo 
extraordinary a privilege derive its origin ? Ir muſt 
certainly have been in the nature of the thing given ; 
the church-land had this privilege, becauſe it had 
not been taken from it, A. ſeigniory was given to 
the church ; and it was allowed. to enjoy the ſame 
privileges, as if it had not been given to a vaſſal. It 
was allo ſubje&ted to the ſame ſervice as it would 
have paid to the ſtate, if it had been granted to a 
layman, according to what we have already ob- 
ſerved. | | 
'The churches had therefore the right of de- 
manding the payment of compoſitions in their ter- 
ritory ; and of infiſting upon the fredum ; and as 
thoſe rights neceſſarily implied that of hindering 
the king's officers from entering upon the territory, 
to demand theſe freda, and to exerciſe a&ts of ju- 
dicature, the right which the eccleſiaſtics had of 
adminiſtering juſtice in their own territory, was cal- 
ld immunity, in the ſtyle of the formularies +4, of 
the charters, and of the capitularies, | 
The law of the Ripuarians * forbids the freedmen 


| + See. the 3d and th formulary of Marculfus, | 
book 1. D DE 
_ ® Ne alicubi, nift ad ecclefiam abi relaxati ſunt, mal- 
lum teneant. Tit, 58.4 1. See alſo4 19, Lindem- 
broek's edition, | . 
| O 
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of + the churches, to hold the aſſembly + for ad- 
miniſtering juſtice 1a any other place than in the 
church where they were manumiſed. The churches 
had therefore juriſdiftions even over freemen, 
and held their pfacita in the earlieft times of the 
monarchy. 

I find in the lives of the ſaints ||, that Clovis 
save tO 8 certain holy perſon a power over a diſtrict 
of ix leagues; and exempted ir from all manner of 
juriſdition. This, I believe, is a falfity, bur ir is 
a falſity of a very ancient date ; both the truth and 
the fiction contained in that life are relative to the- 
cuſtoms and laws of thoſe times, and it is theſe cu- 
ſtoms F and laws we are inveſtigating. 

Clotarius II. orders the * bithops or the nobility 
who are poſſefled of eſtates in diſtant parts, to 
chuſe upoa the very ſpot thoſe who are to admi- 
niſter juſtice, or to receive the judiciary emolu- 
ments, | | | 
' Thee ſame + prince regulates the judiciary power 
between the ecclefiaſtic courts and his officers. 'The 
capitulary of Charlemagne in the year 802 preſcribes 
to the biſhops and abbots, the qualifications necel\- 
ſary for rheir officers of juſtice. Another capitu- 
lary +- of the ſame prince inhibits the royal officers 

Tabulariis. + Mallum. 

j Vita St. Germeri Epiſcopi Toloſani apud Bollan- 

dianos, 16. Mail. . | 
| { See alſo the life of St, Melanins, and that of St. 
Deicola. | | 4 

* In the council of Paris, in the year 615, Epiſcopz 
vel potentes, qui in aliis poſſident regionibus, judices vel 
miſſes diſcuſſres de aliis provinciis non inſtituunt, niji de 

loco qui juſtitiam percipiant & aliis reddant. Art, 19, 
See alſo art. 12. TE | | 

+ Ibid, art. 5. 

+ In the law of the Lombards, book 2. tit. 44. C. 
2, Lindembroek's edition. | | 

Vor., II, 3D My to 
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to cxerciſe any juriſdiftion over + thoſe who are 
employed in manuring church-lands, except they 
entered into. that ſtate by fraud, and to exempt 
themſclves from contriburing to the public charges. 
A.nother |} ordains that the churches ſhould have 
both criminal and civil juriſdiction over thoſe who 
live upon their lands, In fine, as the capitulary of 
$ Charles the Bald diſtinguiſhes between the king's 
juriſdiction, that of the lords, and that of the 
church ; I thall ſay nothing further * upon this 
ſubject, 


CHA P. XXII. 
That the guriſdiftions were eſtabliſhed before the end of 


the ſecond race. 


T has been pretended, that the vaſſals uſurped the 
juriſdiction in their ſeigniories, during the diſor- 
ders of the ſecond-race. 'Thoſe who chuſe rather 
ro form a general propoſition than to examine it, 
found it eaſier to ſay that the vaſſils did not poſleſs, 
than to diſcover how they came to poſſz{s. Burt the 


juriſdictions do not owe their origin-to uſurpations; 


+ Servi Aldiones, libellarii antiqui, vel alii noviter 
facti, 1oid, | 
|| A capitulary of the year 806 ; it is added to the 
law of the Bavarians, art. 75, See alſo part 3. Lin- 
dembraek's edition, p. 444. J{mprimis omnium juben- 
dum eft, ut habeant ecclefix earumjuſiitias, & in vita it- 
lorum gui habitant in ifpſts eccleftir, et poſt tam in pecu- 
niis quam et in ſubſtantiis earum. | 

6 In the year857, in ſynodo apud Carifiacum, art, 
4. edition of Baluſius, p. 96. 

* See the letter written by the biſhops aſſembled at 
Rheims in the year 858, art. 7. in the capitularies, 
Baluſius's edition, p. 108, Sicut illz res et facultates 
in guibus vivunt clerici, ita et ills ſub conſecratione it- 
munitatis ſunt de guibus debent militare vaſjali, &C. : 

| tncy 
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they are derived from the primitive eſtabliſhment, 
and not from its corruption, 

&« He who kills a freeman,” ſays + the law of 
the Bavarians, ** ſhall pay a compoſition to his re- 
« lations, if he has any ; if not, he ſhall pay it to 
« the duke, or to the perſon under whoſe protec- 
« tion he had put himſelf in his lifetime,” Ir is 
well known what it was to put one's felf under 
the proteCtion of another for a benefice. 

«« He who has been robbed of his bondman,” 
ſays the law of the Allemans Þ, ** ſhall have re- 
* courſe to the prince to whom the robber is ſub- 
« ject; to the end that he may obtaia a compo- 
* ſition,” | 

*« If a centenarius,” fays | the decree of Childe- 
hert, © finds a robber in another hundred than his 
« own, or in the limits of our faithful vaſſals, and does 
* not drive him out, he ſhall repreſent the robber, 
* or purge him by oath.” There was therefore a 
difference between the diſtrict of the cenfenaru and 
that of the vaſlals, 

'This decree $ of Childebert explains the conſtitu- 
tion of Clotarius in the ſame year, which being gi- 
yen for the ſame caſe and faft, differs only in the 


+ Tit. 3. chap. 13, Lindembroek's edition, 

7. Tit. $5. | 

]] In the year 595, art. 11. & 12, edition of the ca- 
pitularies by Baluſius, p. 19, Part conditione conventt, 
ut // una centena in alia centena veſtigium ſecuta fuerit 
et invenerit, vel in quibuſcunque fidelium noftrorum ter- 
minis veſtigium miſerit, et ipſum in aliam centenam mt- 
nime expellere potuerit, aut convictus reddat latronem, 
TE; 

$ Si veſtiginm comprobatur latronis, tamen preſen- 
tia nihil lJonge mul&ando ; aut f perſequens latro- 
nem ſuum comprehenderit, integram fibi' compolitio- 
nem accipiat, Quod fi in truſte invenitur, medietatem 
compoſitionis trultis adquirat, & capitale exigat a la- 
trone, Art. 2, et. 3. 

3D 2 | terms; 
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terms ; the conſtitution calling z» ?ruſte, what by 
the decree is called in terminis fidelium neftrorum. 


Mefſieurs Bignon and Ducange *, who pretend that 


in trufte ſignified another king's demeine, are mi- 
ſtaken in their conjecture. | 

But, to finiſh the diſpute at once, the ſecond race 
was neither in diſorder nor in its decline under 
Charlemagne: during his reign there were no uſur. 
pations, If then the patrimonial juriſdictions were 
eſtabliſhed in his time, this convenient ſyſtem falls 
of itſelf to the ground. 

Pepin, king of Italy, in a conſtitution + that had 
been made as well for the Franks as for the Lom- 
bards, after impoſing penalties on the counts and 
other royal officers for prevarications or delays in 
the adminiſtration of juſtice, ordains þ that if it 
happens that a Frank or a Lombard poſſcflcd of a 


_ Hef is unwilling to adminiſter juſtice ; the judge to 


whofe diſtri&t he belongs, ſhall ſuſpend the exerciſe 
of his fief, and in the mean time either the Judge 
or his commiſſary ſhall adminiſter juſtice, 

It appears by a capitulary || of Charlemagne, that 
the kings did not levy the Freda in all places. An- 
other F capitulary of the ſame prince repeals ſeveral 
articles of the Salic, Burgundian, and Romana law, 


* See the gloſſary on the word truſtir. 

+ Inſerted in the law of the Lombards, book. 2. tit. 
52. 14. it is the capitulary of the year 193, in Ba- 
luſins, p. 544. art. 10. 

+ Er fi forlitan Francus aut Longobardus habens 
beneficium juſtitiam facere noluerit, ille judex in cujus 
miniſterio ſuerit, contradicat i!1i beneficiam ſuum, in- 
terim dum 'pſe aut miſſus cjus juſtitiam faciat. See 
alſo the ſame law of the Lembards, book 2. tit. 52. 2. 
which relates t9 the capitulary of Charlercagne in the jear 
779, art. 21, | 

| The third of the year $1. art. 10. 

$ The ſecond of the year 812, Baluſius's edition 
Pag. 506, 


t0 
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to the end that his + vaſfals may obſerve an unifor- 
mity in the adminiſtration of juſtice. By another 
* of the ſame prince we find the feudal laws, and 
feudal court already eſtabliſhed. Another of Lewis 
le Debonnaire ordains, that when a perſon pofſefled 
of a ficf does not adminiſter juſtice , or hinders 

it from being adminiſtered, the king's commiſſaries 
ſhall live upon him at diſcretion, till juſtice be' ad- 
miniſtered, I ſhall likewiſe quote two || capitularies 
of Charles the Bald, one of the year 861 ; where 
we find the particular juri{dictions eſtabliſhed, with 
judges and ſnbordinate officers ; and the other Q of 
the year 864, where he makes a diſtinction be- 
tween his own fſeigniorics and thoſe of private 

cople. 

We have not the original grants of the ficfs, be- 
cauſe they were eſtablithed by the diviſion which is 
known to haye been made among the conquerors, 
It cannot therefore be proved by original contracts, 
that the juriſdictions were at firſt annexed to the 
ficfs : but if in the formularies of the confirmations, 
or of the tranſlations of thoſe fiets in perpetuity, we 
find, as already has been obſerved, that the juriſ- 


+ Ut unuſquiſque fidelis juſtitias ita faceret. 154d. 

* The ſecond capitulary of the year 813. 

{+ Capitulare quintum anni 819, art. 23, Baluſus's 
edition, P. 6179, Ut ubicunque mii, aut epiſcopun, 
aut abbatew, aut alium quemlibet honore praditum inve- 
nerint, qui juſtitiam facerit noluit vel prohibuit, de iþfurs 
rebus vivant quamdiu in eoloco juſtitias facere debent, 

| Edictum in Carifiaco in Baluſius, tom. 2. pag. 
152. Unuſquiſque aduvocatus pro omnibus de ſua advoca- 
tione.... « . tn convenientta, ut cum miniflerialibus de [a 
advocatione quos invenerit contra hunc. bannum noftrum 
feciſe.... caſtiget. 

$ Edictum  Pitenſe, art. 128, Baluſins's edition, 
tom. 2, P. 181. 6&7 in fiſcur noſirum, ve! in quameonn- 
que immunitatem, aut alienus poientis poiefatem vel pre- 
frietatem canſugerit, &Cc, 


diction 
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dition was there eſtabliſhed ; this Judiciary right 
muſt certainly have been inherent 3 in the fief, and 
one of its chief prerogatives. 

We have a far greater number of records that e- 
Kabliſh the patrimonial juriſdiction of the clergy in 
their diſtricts, than we have to prove that of the 
benefices or fiefs of the feudal lords ; for which 
there are two reaſons, "The firſt, that moſt of the 
records now extant were preſerved or colle&ted 
by the monks, for the uſe of their monaſteries, 
The ſecond, that the patrimony of the ſeveral 
churches having been formed by particular grants, 
and by a kind of exception to the order eſtabliſhed, 
they were obliged to have charters granted to them; 
whereas the conceſſions made to the feudal lords be- 
ing conſequences of the political order, they had 
no occaſion to demand, and much leſs to preſerve 
a particular charter. Nay, the kings were often- 
times fatisfied with making a ſimple delivery with 
| the ſceptre, as appears by the life of St. Maur. 

But the third formulary * of Marculfus ſuffici- 
ently proves that the privilege of immunity, and 
conlequently that of jurildiftion, were com- 


mon to the clergy and the laity, : ſince it is made for 
both. 


— = — 
CH- A:-P.-- XXHIL. 


General idea of the Abbe du Bos's bock on the eftabliſh- 
ment of the French monarchy in Gaul. 


Efore I finith this book, it will not be improper 

to inquire a little into the Abbe du Bos's work, 
becaule my notions are perpetually contrary to 
is ; and it he has hit on the truth, 1] muſt heve 
miſled it, | 


* Lib, 1. $ beneficia gpwiune locis ecclefrarum, au? 
cut v:lnerit dg fo EFF 4.6 'S 
| 'LNe 
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'Fhis work has impoſed upon a great many people, 
becauſe it is written with a vaſt deal of art; becauſe 
the point in queſtion is conſtantly ſuppoſed ; be- 
cauſe the more it is deficient in proofs, the more it 
abounds in probabilities ; and, in fine, becauſe an 
infinite number of conjectures are laid down as 
principles, and from thence other conjectures are 
inferred as conſequences. 'Fhe reader forgets he 
has been doubting, in. order to begin to believe. 
Andasa prodigious fund of erudition'is interſperſed, 
not in the ſyſtem, but around it, the mind 1s taken 
up with the appendages, and neglects the principal. 
Beſides ſuch a vaſt multitude of reſearches hardly 

mit one tO imagine that nothing has been found; 
the length of the way makes us think that we are 
arrived at our journey's end. 

But when we examine thoroughly, we find an 
immenſe coloſſus with earthen feet ; and it 1s the 
earthen feer that render the coloflus immenſe. It 
the Abhe du Bos's ſyſtem had been well grounded, 
he would not have been obliged to write three huge * 
volumes to prove it ; he would have found every 
thing within his ſubject ; and without wandering. 
on every fide in queſt of what was extremely fo- 
reign to it, even reaſon itſelf would have underta- 
ken to raizge this in the ſame chain with the other 
truths, Our hiſtory and laws would have told 
him ; Do net take fo much troubie, we fhall be your 
VOUCHET $, 5 4.98 
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The ſame ſubjef continued. Refleflions on the main 
part of the ſyſtem. | 


PHE Abbe du Bos endeavours by all means to ex- 
- Pplode the received opinion that the Franks | 
made the conqueſt of Gaul. According to his ſy- 
ttem, our kings were invited by the people, gd 

; only 
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only ſubſtituted themſelves in the place, and ſuc- 
ceeded to the rights of the Roman emperors. ' 
This pretenfion cannot be applied to the time when 
Clovis, upon his entering Gaul, took and plunder- 
cd the towns ; neither is it applicable to the time 
when he defeated Syagrius the Roman commander, 
and conquered the country which he held : it can 
therefore be referred only to the time when Clovis, 
already maſter of a great part of Gaul by open force, 
was called by the choice and affe&tion of the people 
to the ſovereignty over the reſt of the country, 
And it is not enough that Clovis was received, he muit 
have been called; the Abbe du Bos muſt prove that 
the people choſe rather to live under Clovis, than 
under the domination of the Romans, or under 
their own laws. Now, the Romans belonging to 
that part of Gaul not yet invaded by the barbarians, 
were, according to this author, of two ſorts ; the 
firſt were of the Armorican confederacy, .who had 
driven away the emperor's othcers, in order to defend 
themſelves againſt the barbarians, and to be govern- 
ed by their own laws ; the ſecond were ſubje& to 
the Roman officers, Now, does this gentleman 
produce any convincing proof that the Romans, 
who were {till ſubje& ro the empire, called in Clo- 
vis ? Not one. Does he prove that the republick 
of the Armoricans invited Clovis, or even conclud- 
ed any treaty. with him ?. Not at all, $o far irom 
being able to tell us the fate of this republic, he 
cannot even ſo much as prove its exiſtence ; and 
notwithſtanding he pretends to trace it from the 
time of Honorius to the conqueſt of Clovis, not- 
withſtanding he relates with a moſt admirable ex- 
actneſs of all the events of thoſe times ; ſtill this. 
republic remains inviſible in ancient authors. For 
there is a wide difference between proving by a pat- 
ſage of Zozimus {, that under the emperor Hono- 


+ Hiſt. lib. 6. 


ris. 
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rius the + country of Armorica and the other pro- 
vinces of Gaul revolted, and formed a kind of re- 
public z and {hewing us, that, notwithſtanding the 
different pacifications of Gaul, the Armoricans al- 
ways formed a particular republic, which continued 
till the conqueſt of Clovis ; and yet this is what he 
ſhould have ſhown by ſtrong and ſubſtantial proofs, 
in order to eſtabliſh his ſyſtem. For when we be- 
hold a conqueror entering a country, and ſubduing 
a great part of it by-force and open violence, and 
ſoon after we find the whole country ſubdued, with- 
out any mention in hiſtory of the manner of its be: 
ing effe&ted, we have ſufficicat reaſon to believe 
that the affair ended as it began. 

| When we find -he -has miſtaken this point, it is 
eaſy to perceive that his whole ſyſtem falls to the 
ground ; and as often as he infers a conſequence 
from theſe principles, that Gaul was not conquered 
by the Franks, but that the Franks were invited by 
the Romans, we may (afely deny it. 

This author. proves his triticple, by the Roman 
dignities with which Clovis. was inveſted : he inſiſts 
that Clovis ſucceeded to Chilperic his father in the 
office of magi/ter militie. But theſe two offices are 
tuerely of his own creation. St. Remigius's letter 
to Clovis, On which he grounds his opinion ||, is 
only 2 congratulation upon his accefſion t0 the 
crown, When the intent of a writing is ſo well 
known, why ſhould we give it another turn 2 | 

Clovis, towards the end of his reign, was made 
conful by the emperor Anaſtaſius ; but what right 
could he xeceive from an authority that laſted only 
one year ? .It is, yery probable, ſays our author, 
that in the ſame diploma the emperor. Anaſtaſius 
made Clovis procontul. And, I fay, it is very 


'# Totuſque trattatus Armoricus, alieque Galliarum 
provincis, lid. bo 

1 Tom. 2, book, 3- chap. * if PF | RP 

FR th +, 3:6 probable, 
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probable, he did not. With regard to a fa& for 
which there is no foundation, the authority of him 
who denies, is equal to that of him who affirms, 
Burt I have alſo a reaſon for denying it. Gregory 
of Tours, who mentions the conſulate, ſays never 
a word concerning the proconſulate, And e- 
ven this proconfulate could have laſted only about 
{ix months. Clovis died a year and a half after 
he was made conſul ; and we cannot pretend to 
make the proconſulate an hereditary office, In } 
- fine, when the confulate, and; if you will, the pro- 

conſulate were conferred upon him, he was already 
maſter of the monarchy, and all his rights were e- 
{tabliſhed. 

'Che ſecond proof alleged by the Abbe du Bos, is 
the renunciation made by the emperor Juftinian, in 
favour of the children and grandchildren of Clovis, ' 
of all the rights of the empire over Gaul. I could 
ſay a great deal concerning this renunciation, We 
may judge of the regard thewn to it by the kings of 
the Franks, from the manner in which they per- 
formed the conditions of it. Befides, the kings of 
the Franks were maſters, and peaceable ſovereigns 
of Gaul : Juſtinian had not one foot of ground in 
that country ; the weſtern empire had been deſtroy- 
cd a long timie before ; and the eaſtern empire had | 
no right to Ganl, but as reprefenting the emperor | 
of thre weſt, Theſe were rights to rights ; the mo- | 
narchy of the Franks was already founded ; the re- 
ulation of their eſtabliſhment was made, the reci- } 
procal rights of the perfons, and of the different 
nations who lived in the monarchy, were agreed 
on ; the laws of each nation were given, and even 
reduced into writing. What could therefore that 
foreign rennanciation avail to a government already 

eſtabliſhed ? | | 
| Whatcan the Abbe du Bos mean by making ſuch 

a parade of the declamations of all thoſe biſhops, 
who in the midſt of the diſorder, confuſion, and 
total ſubverſion of the ſtate, as well as in the rava- 

_ | ages 
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ges of conqueſt, endeavour to flatter the conque- 
ror ? Whart elſe is implied by flattering, but the 
weakneſs of him who is obliged to flatter '? Whar 
does rhetoric and poetry prove, but the uſe of thoſe 
yery arts ? Is it poſſible to help being ſurpriſed at 
Gregory of Tours, who, after mentioning the aſ- 
ſfaffinations committed by Clovis, ſays, that God 
laid his enemies every day at his feer, becauſe he 
walked in his ways ? Who doubts but the clergy 
were glad of Clovis's converſion, and that they e- 
yen reaped great advantages from it ; but who 
doubts, at the ſame time, that the pcople experi- 
enced all the miſeries of conqueſt, and that the Ro- 
man government ſubmitted to that of the Franks ? 
The Franks were neither willing nor able to make 
a total change ; and few conquerours were ever 
ſeized with fo great a degree of madneſs. But to 
render all the Abbe du Bos's coniequences true, 
they mult not only have made'no change amongſt 
the Romans, but they mult have even; changed 
themſelves. | 7 be goal. 

I could undertake to prove, by following. this 
author's method, that the Greeks never conquered 
Perſia, I would ſet out with mentioning the trea- 
ties which ſome of their cities concluded with the 
Perſians: I would mention the Greeks ,who 
were in Perſian pay, as the Franks were in the pay 
of the Romans. And if Alexander entered the 
Perſian territories, beſieged, took, and deſtroyed 
the city of Tyre, it was only a particular affair like 
that of Syagrius. But, behold, the Jewiſh pon- 
tiff goes out to meet him. Liſten to the oracle of 
Jupiter Hammon, Recolle&t how he had been pre- 
dicted at Gordium, See what a number of towns 
croud, as it were, to ſubmit to him ; and how all 
the ſatraps and grandees.come to pay him. obeiſance, 
He puts on the Perſian dreſs ;. this is Clovis's con- 
ſular robe. Does not Darius offer him one half 
| of his kingdom ? Is not Darius affiflinated like a 


3E2 tyrant 2 
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tyrant ? Do not the mother and wife of Darius weep 
at the death of Alexander? Were Quintus Curtius, 
Arrian, or Plutarch Alexander's cotemporaries ? 
Has not the invention of * printing afforded us 

reat lights, which thoſe authors wanted ? Such i Is 


the hiſtory of the Yor 1ſhmeni of the French monar- 
chy in Gaul. 


CH AP. XXV. 
Of the French nobility, 


"PE Abbe du Bos maintains, that, at the com- 
mencement of our monarchy, there was only 
one order of citizens among the Franks. 'This al- 
ſertion, lo i injurious to the noble blood of our prin- 
cipal families, is equally affronting to the three great 
houſes which ſucceſſively governed this realm. The 
origin of their grandeur would not therefore be loſt 
in oblivion, night, and time. | Hiſtory would point 
out the apes when they were common families; and 
to make'Childeric, P-pin, and Hugh Capet gentle- 
men, we ſhould be obliged to trace their prodigree 
among the Romans or Saxons, that is, among the 
conquered nations. 
— This author grounds + his opinion on the Salic 
law. By this law, he ſays, it plainly appears, that 
there were' not two different orders of citizens | 
among the Franks : it allowed a compoſiton # of | 
two hundred ſous for the murder of any Frank | 
whatſoever ; but among the Romans'it diſtinguiſh- 
ed the king's gueſt, for whoſe death it gave a com- 


* See the preliminary diſcourſe of the Abbe du 


+ See the eſtabliſhment of the Freneh - -monarchy, 
vol. 3. book 6. chap. 4. p. 304. 
{ He cites tne 44th title of this law, and the- law of. 
oo Ripuarians, tit, 7: and 36, 
poſition 
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fition of three hundred ſous, from the Roman 
proprietor to whom it granted a hundred, and from 
the Roman tributary to whom it gave only a com- 
poſition of forty-five. And as the difference of 
the compoſitions formed the principal diftin&tion, 
he concludes, that there was but one order of 
citizens among the Franks, and three among the 
Romans, 

It is aſtoniſhing that his very m ſtike did not ſet 
him right, In fact, it would have been vaſtly ex- 
traordinary that the Roman nobility, who lived un- 
der the domination of the Franks, ſhould have a 
larger compoſition, and been perſons of much greater 
importance than the moſt illuſtrious among the 
Franks, and their greateſt general, W hat proba- 
bility 1s there, that the conquering nation ſhould 
have ſo little reſpect for themſelves, and ſo great a 
regard for the conquered people ? Beſides, our au- 
thor quotes the laws of other barbarous nations, 
which prove that they had different orders of citi- 
zens, Now, it would be very extraordinary indeed 
that this general rule ſhould have failed only among 
the Franks : This ought to have made him con- 
clude either that he did not rightly underſtand, or 
that he miſapplied the paſſiges of the Salic law ; 
which is actually the caſe. 

Upon opening this law. we find that the compo- 
fition for the death of an antruſtio *, that is, of the 
king's vaſſal, was fix hundred ſous : and that for the 

| death of a Roman, who was the þ king's guelt, was 


* Dui in trufle dominica eft, tit, 44. F 4 ; and this 
relates to the 13th formulary of Marculfus, de regis 
antruſtione See alſo title 66. of the Salic law, & 3. 
'& 4.; and the title 94.; and the law of the Ripua- 
rians, tit, 11.3; and the capitulary of Charles the 
Bald apud Carifiacum, in the year 877, chap. 20. 

+ Salic law, tit. 44. $ 6. 


only 
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only three hundred. We find there that * the 
compoſition for the death of an ordinary Frank + 
was two hundred ſous; and for the death of an 
ordinary Roman t, only one hundred. ' For the 
death of a Roman || tributary, who was a kind of 
bondman or freedman, they paid a compoſition of 
forty-five ſous : But I ſhall take no notice of this, 
no more than of the compoſition for the murder of 
a Frank bondman or of a Frank freedman, be- 
cauſe this third order of perſons is out of the que- 
ftion, | | 

What does our author do? He is quite filent in 
reipect to the firit order of perſons among the 
Franks ; that 1s, the article relating to the antrn- 
{tios; and aftcrwards, upon comparing the ordi- 
nary Frank, for whoſe death they paid a compoſi- 
tion of two hundred fous, with thoſe whom he di- 
{tingnithes under three orders among the Romans, 
and for whoſe death they paid different compoſi- 
tions, he finds that there was only one order of ct- 
tizens among the Franks, and that there were three 
among the Romans. 


As this gen:leman 1s of opinion that there was. 
only one order of citizens among the Franks, 
would have been lucky for him that there had been 
only one order alſo among the Burgundians, be- 
cauſe their kingdom conſtituted one of the princi- 
pal parts of our monarchy, But in their codes S 


* Salic law, tit, 44. 4. 

+. 0844+ $; 

t Tit. 44. $ 15. | Salic law, tit. 44. $ 75. 

Si quis quolibet catu dentem optimati Burgun-' 
dicni vel Romano nobili excuſfferit, ſolidos viginti 
quinque cogatur exfolvere ; de mediocribus perionis 
genus, tam Burgundionibus quam Romanis, fi dens 
excuiſus fuerit, decem ſolidis componatur ; de infe- 
rioribus perſonis, quinque ſolidis, Art. x, 2, & 3. tt. 
26, 4 ive law of the Burgundians, 

we 
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we find three ſorts of compoſitions, one for the 
Burgundian or Roman nobility, the other for the 
Burgundians or Komans of a middling condition, 
and the third for thoſe of a lower rank in bath na- 
tions. He has not quoted this law. 

It is very extraordinary to {ce in what manner he 
evades thole * paſſages which preſs him hard on all 
ſides. If you ſpeak to him of the grandees, lords, 
and the nobility ; theſe, he ſays, are mere diſtinc- 
tions of reſpeEt, and not of order ; they are things 
of courteſy, and not prerogatives of law ; or <lle, 
he ſays, thole people belonged to the king's conn- 
cil ; nay, they poflibly might be Romans ; Bur {till 
'there was only one order of citizens among the 
Franks. On the other hand, if you ſpeak to him 
of ſome Franks of an interiour rank +, he. ſays, 
they are bondmen ; and thus he interprets the de- 
cree of Childebert., But I muſt ſtop here a little, 


to inquire further into this decree. Our author has 


rendered it famous by availing himſelf of it, in or- 
der to prove two things : Lhe one }, that all the 
compoſitions we meet with in the Jaws of the Bar- 
barians were only civil intereſts added to corporal 
puniſhments, which entirely ſubverts all the ancient 
records; the other, that all ftreemen were judged 
dire&tly and immediately by the king |, which is 
contradicted by an infinite number of paffages and 


authorities that inform us ot the Q JUUICHATy order 
of thoſe times, 


* Eſtabliſhment of the French monarchy, vol. 3, 
book vi, chap. 4, & 5. 

+ Ibid, chap. 5. page 309 330% 

+ Ib, chap. 4. page 307, & 3&8. 

{| Tb. page 309, and in the following chapter, page 
319, & 320. 

$ See the 28th book of this work, chap, 28, aud 
the 31k book, chap. 8. | 


This 
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This decree, which was made in an aflembly * of 
the nation, ſays, that it the judge finds a notorious 
robber, he muſt command him to be ried, in order 
to be carried before the king, /f Francis fuerit ; 
but if he is a weaker perſon, (debilior perſona), he 
ſhall be hanged upon the ſpot. According to the 
Abbe du Bos, Francus is a treeman, debilior perſona 
5s 4 bondman; I ſhall defer entering, for a mo- 
ment into the fi ignification of the word Francus, 
and begin with examining what can be underſtood 
by thele words, @ weaker perſon. In all languages 
whatſoever, every comparative neceſſarily ſuppoſeth 
three terms, the greateſt, the lefler, and the f{mall- 
eſt, If none were here meant but freemen and 
bondmen, they would have faid a bondman, and 
not a man of a leſſer power, Wherefore debilior per- 
fona does not ſignify a bondman, but a perſon of a 
ſuperior condition to a bondman., Upon this ſup- 
poſition, Francus cannot mean a freeman, but a 
powerful man ; and this word is taken here in that 
acceptation, becauſe among the Franks there were 
always men who had a greater power,in the ſtate, 
and it was more difficult for the judge or count to 
chaſtiſe them. "This explication agrees very well 
' with a great number of capitularies +, where we 
find the caſes in which the criminals were to be car- 
ried before the king, and thoſe in which it was 0- 
therwiſe. 
We find in the life of Lewis le Debonnaice 4; 


 ® Itaque colonia convenit & ita bannivimus, ut u- 
 nuſquiſque judex criminoſum latronem ut audierit, ad 
caſam ſuam ambulet, & ipſum ligare faciat ; ita ut fi 
Francus fuerit, ad noſtram prezſentiam dirigatur ; & 
_ fi debilior perſona fuerit, in loco pendatur, GCap?tu- 
lary of Baluſjius's edition, tome 1. page 19. | 
+ See the 28th book of this work, chap, 28. ; a and 
the 311t book, chap. 8. 
+ Chap. 43, & 44. ns 

| Written 
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written by Tegan, that the biſhops were the prin- 
cipal cauſe of "the humiliation of this emperour, e- 
ſpecially thoſe who had been bondmen, and thoſe 
who were born among the barbarians. Tegan thus 
addrefſes Hebo, whom this prince had drawn from 
the ſtate of ſervitude, and made archbiſhop of 
Rheims. *©* What recompence * did the emperour 
« reccive from you for ſo many benefits ? He made 
* you a fr ceman, but did not ennoble you, becauſe 
« he conld not give you nobility after having given 
*« you your liberty.” 

Chis difcourſe, which proves ſo ſtrongly the two 
orders of citizens, does not at all confound the 
Abbe du Bos. He anſwers thus + : ** The meaning 
&*« of this paſlage is not, that Lewis Ie-Debonnaire 
* was incapable of introducing Hebo into the or- 
* der of the nobility. Hebo, as archbiſhop of 
© Rheims, mult have been of the firſt order, ſu- 
*« periour to that of the nobility.” Burt I leave the . 
reader to judge whether this be not the meaning of 
that paſſage ; I leave him to judge whether there 
can be any queſtion Here concerning a precedency 
of the clergy over the nobility. ** 'Fhis paſſage 
&« proves only, continues the ſame writer t, that 
* the freeborn ſubjects were qualified as noble- 
* men; 'in the common acceptation, noblemen 
* and men who are freeborn, have, tor this long 
* time, ſignified the ſame thing.” What ! becaulfe 
ſome of our burghers have lately aflumed the qua- 
lity of noblemen, ſhall a paſſage of the life of Lewis 
le Debonnaire be applied to this fort of people ? 
«© And perhaps, continues he flill ||, Hebo had not 


*®0 qualem numerationem reddidiſti ei! fecit te 
liberam, non nobilem, quod impoſſible eſt polt liber- 
tatem. UHbid. 

+ Eſtabliſhment of the French monarchy, ol. 3: 
book vi. chap. 4. page 3,6 

t Ibid. || 1 ibid, 

Yor. IF, 3 F © been 
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** been a bondman among the Franks, but among 
** the Saxons, or ſome other German nation, 
*© where the people were divided into ſeveral or- 
*© ders.” Then becauſe of the Abbe du Bos's per- 
haps there mult have been no nobility among the 
nation of the Franks, But he never applied a per- 
haps to badly. We have ſeen that Tegan * diſtin- 
vuithes the biſhops, who had oppoled Lewis le De- 
bonnaire, fome of whom had been bondmen, and 
others of a barbarous nation. Hebo belonged to 
the firſt, and not to the ſecond. Beſides, I do not 
lee how a bondman, ſuch . as Hebo, can be ſaid to 
have been a yaxon or a German ; a bondman has 
no family, and conſequently no nation. Lewis le 
D-bonnaire manumiſed Hebo ; and as bondmen, 
after their manumiſſion, embraced the law of their 


maſters, Hebo was become a Frank, and not a 


Saxon or German, | 

| TI have been hitherto: acting offenſively; it is now 
time to defend myſelf, It will be objected to me, 

that indeed the body of the antruſtios formed a di- 
{tin&t order 1n the ſtate, from that of the freemen : 
Bur as the fiets were at firſt precarious, and after- 
wards for life; this could not form a nobleneſs of 


deſcent, fince the prerogatives were not annexed 


to an heredit-ry fiet, 'Lhis is the objeftion which 
induced M. de Valois to think, that there was only 
one order of citizens among the Franks; an opi- 
nion which the Abbe du Bos has borrowed of him, 
and which he has abſolutely ſpoiled with ſo many 
bad arguments. Be that as it may, it is not the 
Abbe du Bos that could make this objetion. For 
after having given three orders of Roman nobility. 
and the quality of the king's gueſt for the firit, 
he could not pretend to ſay, that this title was a 
* Omnes epiſcopi moleſti fuerunt Lndovico, et 
maxime 11 quos e ſervili conditione honoratos habebat, 
cum his qui ex barbaris nationibus ad hoc faltigium 
perducti ſunt, De geſiis Ludgvici Pii, cap. 43, © 44+ 
Ereatcr 
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greater mark of a noble deſcent than that of an- 
iruſtio. But I muſt give a dire& anſwer. The 
antruſtios, or truſty men, . were nat fuch, becauſe 
they were poſſciſed of a fief, but they had a fief 
given them becauſe they were antruſtios or truſty 
men. The reader may pleaſe to recolle& what has 
been ſaid in the beginning of this book. They had 
not at that time, as they had afterwards, the ſame 
fief : But if they had not that, they had another ; 
becauſe the fiefs were given on account of their 
birth, and becauſe they were often given in the 
aſſemblies of the nation; and in fine, becauſe 
as it was the intereſt of the nobility to have 
them, it was likewiſe the king's intereſt to give 
them. Theſe families were diſtinguiſhed by their 
dignity of truſty men, and by the prerogative of 
being qualified to vow fealty for a fief, In the 
following book *, T ſhall ſhew, that by the circum- 
ſtances of time there were freemen, who were per- 
mitted to enjoy this great prerogative, and conſe- 
quently to enter into the order of nobility, It was 
not ſo at the time of Gontram, and his nephew 
_ Childebert ; but ſo it was art the time of Charle- 
magne. But though, in that prince's reign, the 
freemen were not incapable of poſifling ficfs, yet 
it appears by the above-cited pafſage of "Fegan, that 
the treedmen were abſolutely excluded, Will the 
Abbe du Bos +, who carries us to Turkey, to give 
us an idea of the ancient French nobility ; will he, 
I fay, pretend that they ever complained in 'Turky 
of the elevation of people of low birth to the ho- 
nours and dignities of the ſtate, as they complained 
under Lewis le Debonnaire and Charles the Bald ? 
There was no complaint of this kind under Charle- 
magne, becauſe this prince always diſtinguiſhed the 


* Chap. 2 


FT Efabliſhment of the French monarchy, vol. 3. 
book vi. chap, 4. page 302. 
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ancient from the new families; which Lewis le De- 
bonnaire and Charles the Bald did not. 

Lhe public ſhould not forget the obligation it has 
to the Abbe du Bos for ſeveral excellent | performan-_ 
ces. It is by theſe works, and not by his hiſtory 
of the eſtabliſhment of the French monarchy, we 
ought to judge of his merit. He fell into very 
great miſtakes, becauſe he had more in view the 
Count of Boulainvillier's works. than his own ſub- 

ject, 

From all theſe criticiſms I ſhall draw only one 
 refleftion : If fo great a man was miſtaken, what 
ought not I to fear ? 
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BOOK XXXI. 


Theory of the feudal laws among the Franks, 
in the relation they bear to the revolutions 
of their monarchy. 


_ ——_— 
——— 


CHAP: 1. 


Changes in the effices and in the fiefs. Of the mayrs 
* of the palace, 


HE counts at firſt were ſent into the diſtricts 
only for a year; but they ſoon purchaſed the 
continuation of their offices, Of this we have an 
example in the reign of Clovis's grandchildren, A 
rſon named Peonius ® was count in the city of 
Auxerre ; he ſent his ſon Mommolus with money 
to Gontram, to prevail upon him to continue him 
in his employment ; the fon gave the money for 
himſc!f, . and obtained the father's place. The 
xings had already begun to ſpoil their own fa- 
vours, 
'F hough by ihe laws of the kingdom, the fiefs 
were precarious, yet they were neither given nor 


_— 


* Gregory of Tours, book 4, chap. 42. 


taken 
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taken away 1n a capricious and arbitrary manner ; 
nay, they were generally one of the principal ſub- 
jects debated in the national aflemblies. It is natural 
however to imagine that corruption had ſeized this, 
as well as the other article ; and that the poſſ:ſſion 
of the fiefs, like that of the counties, was conti- 
nued for money. 

I ſthall ſhow, in the conſe of this book *, that, 
independently of the grants which the princes made 
for a certain time, there were others in perpetuity. 
'The court wanted to revoke the grants that had 
been made: "This occaſioned a general diſcontent 


in the nation, and was ſoon followed with that re-_ 


_ volution famous in the French hiſtory, whoſe firſt 
epoch was the amazing ſpectacle of the-execution 
of Brunechild. 

It appears at firſt extraordinary, that this queen, 
who was daughter, fiſter, and mother to ſo many 
kings, a princeſs to this very day famous for works 


worthy of an zdile or a Roman proconſul, born 


with an admirable genius for affairs, endowed with 
qualities ſo long reſpected, ſhould ſce herſelf + of 

a ſudden expoſed to ſo tedious, ſo ſhameful and 
phaves a puniſhment, by a + king whoſe authority 
was but indifferently eſtabliſhed in the nation ; if 
ſhe had not incurred that nation's diſpleaſure for 


ſome particular cauſe. Clotarius reproached || her 


with the murder of ten kings : But two of them he 
had put to death himſelf: "Che death of ſome of 
the others was owing to chance, or to the villainy 
of another qucen; and a nation that had pernit- 
ted F redegunda $ to dic in her bed, that had even 


* Chap. 7. 
+ Fredegarius's gle” chap. 43. 


+ Clotarius 11. ſon of Chilperic, and father of Da- 
goberr, 


| Fredegarins's chronicle, chap, 44+ 
Q dee Gi 'egory of Tours, book vill, chap, gr. 


oppoſed 


_ ———_—  — 
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oppoſed the puniſhment of her flagitious crimes, 
ought to have been very indifferent in reſpect t9 
thote of Brunechild, 

She was put upon a camel, and led ignominioul- 
ly through the army ; a certain fign that the had 
given great offence to that army, Fredegarius re- 
lates, that Protarius *, Brunechild's tavourite, 
ſtripped the lords of their property, and filled the 
exchequer with the plunder; that he humbled the 
Nobility, and that no perſon covld be ſure of con- 
tinuing 1n any office or employment, 'Tne army 
conſpired againſt him, and he was ſtabbed 1n his 
tent; Burt Brunechild, either by revenging + his 
dcath, or by purſuing the ſame plan, became every 
day more odious þ to the nation. 

Clotarius, ambitious of reigning alone, inflameg 
moreover with the moſt furious revenge, and ſure 
of periſhing if Brunechild's children got the upper 
hand, entered into a conſpiracy againſt himſelf; 
and whether it was owing to ignorance, or to the 
neceflity of his circumſtances, he became Brune- 
child's accuſer, and made a terrible example of 
that princeſs. 

Warnacharivs had been the very ſoul of the con- 
Tpiracy formed againſt Brunechild ; being at that 
time mayor of Burgundy, he made || Clotarius con- 


* S2ev2 illt tuit contra perſonas iniquitas, fiſco ni- 
mium tribuens, de rcbus perſonarum ingeniole fiſcum 
vellens unplere ut nullus reperiretur qui gradum. 
quem arripuerat potuitſet adfumere. Fredeg. chron, 

chap. 27.7n the year 60g. 

+ Ibid. cap. 28. in the year 607, 

{ Ibid. cap. 41. in the year 613. Burpundie farc- 

n%5, tan epiſcopi quam ceteri leudes, timentes Brunichil- 

om, @& odium in eun habenter, confel:um inientes, &Cc, 

\ Ibid, chan. 42. 1n the year 613. Sacraments a 


. Clotario accepto, ng UNJuaAM viie ſug temporibus degrada- 
retur, 


{cnt 
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fent that he ſhould not be diſplaced while he lived, 
By this means the mayor could no longer be in the 
ſame caſe, as the French lords before that time ; 
and this authority began to render itſelf indepen- 
dent of the regal dignity, 

It was Brunechild's unhappy regency which had 
exaſperated the nation, As long as the laws ſub- 
fiſted in their full force, no one could complain 
for having been deprived of a fief, fince the law 
did not beſtow it upon him in perpetuity, Bur 
when fiets came to be acquired by avarice, by bad 
practices and corruption, they complained of be- 
ing deprived, by irregular means, of things that 
had been irregularly acquired. Perhaps if the pub- 
lic good had been the motive of the revocation of 
thele grants, nothing would have been faid : But 
they made a ſhow ot order, without concealing the 
corruption ; the fiſcal rights were claimed, in or- 
der to laviſh the public treature ; and grants were 
no longer the reward or the encouragement of ſer» 
vices, Brunechild, through a corrupt ſpirit, want- 
ed to retorm the abules ot the ancient corruption. 
Her caprices did not proceed from weakneſs ; the 
vaſſals and the great officers thinking themſclves in 
danger, prevented their own by her ruin, 

We are far ſrom having all the records of what 

was tranſacted in thoſe days; and the writers of chre- 
\nicles, who underſtood very near as much of the hi- 
ſtory of their time, as our country-clowns know of 
ours, were <xtremcly barren. And yet we have a 
conſtitution of Clotarius, given in * the council of 
Paris tor the reformation of + abuſes, which ſhows 


that 


* Some time after Brunehault's execution, in the 
year 615, See Baluſfivs's ediiion of the capitularics, 
Page 21, 

+ Quz contra rationis ordinz?m aCta vel ordinata 
\unt, ne in antea, quod avertat Livinitas, eccntingant, 

| diſpoſuerimus, 
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that this prince put a ſtop to the complaints that 
bad occaſioned the revolution. On the one hand, 
he confirms * all the grants that had been made or 
confirmed by the kings his predecc<itors 3 and, on 
the other, he ordains + that whatever had been ta- 
ken from his vaſſals, ſhould be reſtored to them. 
This was not the only conceſſion the king made 
in this council; he injoined, that whatever had 
been innovated, in oppoſition to the privileges of 
the clergy, ſhould be corrected |; and he mode- 
ratcd the influence of the court in the | elections of 
biſhops. He even reformed the fiſcal aFairs ; or- 
Jaining that all the new F cenſuſes ſhould be abo- 
liſhed, and that they ſhould not levy any + toll e- 
ftabliſhed ſince the death of Gontram, Sigebert, 
and Chilperic ; that is, he aboliſhed whatever had 
been done during the regencies of Fredegunda and 
Brunechild, He forbade the driving of his cattle 
to + graze in private people's grounds; and we 
thall preſently ſee that the reformation was ſtill 
more general, and extended even to civil affairs. 


diſpoſuerimus, Chriſto preſule, per hujus editi teno- 
ren generaliter emendare, bid. art, 16, 
* ibid, art..-16, + Ibid, art. 17, 

+ Et quod per tempora ex hoc prztermiſſum eſt, vel 
dehinc perpetualiter obſervetur, 

|| Ita ut epiſcopo decedente, in loco ipſius, qui 1 
metropolitano ordinari debet, cam principalibus, a 
clero & populo eligatur; & fi perſona condigna fuerit, 
per ordinationem principis ordinetur ; vel certe fi de 
palatio eligitur, per meritum perſon & docrinz or- 
dinetur, bid. art, 1, 

$ Ut ubicunque cenſus novus impic additus eſt, e- 
mendetur. Art. $, 

+ Ibid. art. 9. + 1b. art.'21; 


CHAP, 
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G'3.:A F<; 


How the civil government was reformed. 


HF IFHERTO the nation had given marks of im- 
patience and levity, in reſpect to the choice or 
condudt of her maſters; ſhe had regulated their 
differences, and obliged them to come to an agree- 
ment amongſt themſelves, But now ſhe did what 
before was quite unexampled ; ſhe caſt her eyes on 
her actual fituation, examined the laws coolly, pro- 
vided againſt their inſufficiency, put a ſtop to vio- 
lence, and moderated the regal power. | 
'The maſculine, bold, and inſolent regencies of 
Fredegunda and Brunechild, had leſs ſurpriſed 
than warned the nation. Fredegunda hat de- 
fended her villainies by new villainies; ſhe had 
juſtified her poifonings and affaſſinations by poi- 
ſonings and aflaſlinations; and had behaved in 
ſuch a manner, that her outrages were rather of 
a private than public nature. Fredegunda did 
more miſchief: Brunechild threatened more. In 
this criſis, the nation was not ſatisfied with ſetting 
the feudal government to rights, ſhe was alſo de- 
termined to ſecure her civil government, For the 
latter was rather more corrupt than the former ; 
and this corruption was fo much the more dan- 
gerous as it was more ancient, and depended more 
in ſome meaſure on the abuſe ot manners than on | 
that of laws, 
The hiſtory of Gregory of T ours ſhews us, on 
the one hand, a fierce and barbarous nation ; and _ 
on the other, kings of as bad a charaCter, Theſe 
princes were bloody, unjuſt, and cruel, becauſe all 
the nation were ſo, If Chriſtianity ſcemed ſome- . 
times to ſoften them, it was only by the terrour 
which this religion imprints on the guilty ; the 
church ſupported herſelf againſt them by the mira- 
cles and prodigics of her ſaints, 'The kings were 
Vor,. Il, 3 G not. 
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not addicted to facrilege, becauſe they dreaded the 
puniſhments inflicted on ſacrilegious people : Bur, 
this excepted, they committed, either in their 
paſſion or in cool blood, all manner of crimes and 
injuſtice, becauſe in theſe the revengeful hand of 
the Deity did not appear fo vittble. The Franks, 
as I have already obſerved, bore with bloody kings, 

becauſe they were fond of blood themſelves ; they 
were not affected with the wickedneſs and extor- 
tions of their princes, becauſe this was their own 
character. 'There had been a great many laws e-» 
ſtabliſhed, but the king rendered them all uſcleſs, 
by a kind of letters called precepts *, which ſub- 
verted thole laws : "Theſe were in the nature of the 
reſcripts of the Roman emperors, whether it be that 
our kings borrowed this uſage of them, or derived 
it from their own natural diſpoſition, We fee in 
Gregory of Tours, how they committed murders 
in cool blood, and put the accuſed to death, who 
had not been fo much as heard ; they gave precepts 
+ tor illicit marriages ; they gave theny tor tran!- 
f:rring ſucceſſions ; they gave them for depriving 
relations of their rights ; and they gave them, in 
Hae, to qualify men to marry conſecrated virgins. 
They did not indeed make laws of their own au- 
thority, but they ſuſpended the execution of thoſe 
that had been already made, | 
_ Clotarius's .conſtitution redrefſed all theſe grie- 
vances; no one þ could any longer be condemned 
without being heard ; relations || were made to ſuc- 


* They were orders which the king ſent to the 
judges to do or to tolerate things contrary to law, 

+ See Gregory of Tours, book iv. page 227. Both 
our hiſtory and the charters are full of this; and the 
extent of theſe abuſes appears eſpecially-in Clotarius's 
conſtitution, inſerted in the edition of the capitularies 
made to reform them, Baluſius's edition, page 7. 

7 Aft. 3%, {1 10, Att. 6: 
| cced 
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ceed according to the order eſtabliſhed by law ; all 

recepts for marrying religious women were made 
null *; and thoſe who had obtained and made uſe 
of them, were ſeverely puniſhed. We might know 
perhaps more exactly his determinations with re- 
gard to theſe precepts, if the thirteenth and the two 
next articles of this decree had not been loſt 
through the injury of time. We have only the 
firſt words of this thirteenth article, ordaining that 
the precepts ſhall be obſerved, which cannot be un- 
derſtood of thoſe he had juſt aboliſhed by the ſame 
law. Woe have another conſtitution + by the 
ſame prince, which is relative to his decree, and 
corrects, in the ſame manner, every article of the 
abuſes of the precepts. 

True it is that Baluſius finding this conſtitution 
without date, and without the name of the place 
where it was given, attributes it to Clotarius I. But 
I ſay it belongs to Clotarius II, for three reaſons, 
1. It fays that the-king will preſerve the immuni- 
ties | granted to the churches by his father and 
grandfather. What immunities could the churches 
receive from Childeric grandfather of Clotarius I. 
who was not a Chriſtian, and who lived even be- : 
fore the foundation of the monarchy ? But if we 
attribute this decree to Clotarius II. we ſhall find 
his grandfather to have been this very Clotarius I, 
who made immenſe donations to the church, with. 
2 view of expiating the murder of his fon Cramane, 


* Ib. art. 18. 

_ + In Baluſivus's edition of the capitularies, tome I, 
age 7c 

: : Wo the preceding book I have made mention of 
theſe immunities, which were grants of judicial rights, 
and contained prohibitions to the regal judges to per- 
form any fun@tion in the territory, and were equiva 
Jent to the ereion or grant of a fief, 


3Ga whom 
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whom he had ordered to be burnt, together with 
his wife and children. 

2. The abufes redrefſed by this conſtitution, 
were ſtill ſubſiſting after the death of Clotarius I, 
and were even carried to their higheſt extravagance 
during the weakneſs of Gontram's reign, the cruel- 
ty of that of Chilperic, and the exccrable regencies 
of Fredegunda and Brunechild, Now, is it poſ- 
fible that the nation could have bore with grievan- 
ces, fo ſfoletmnly proſcribed, without ever complain- 
ing of the continual repetition of thoſe grievances ? 
Ts it poſſible, that ſhe could forbear doing at that 
time what ſhe did afterwards, when Childeric II. * 
renewing the old oppreffions, ſhe preſted + him to 
ordain that the law and cuſtoms ſhould be complicd 
with as formerly in judicial proceedings. 

In fine, as this conſtitution was made to redreſs 
grievances, It cannot relate to Clotarius I, ſince 
there were no complaints of this kind in his reign, 
and his authority was well eſtabliſhed throughout 
the kingdom, efpecially at. the time in which they 
place this conſtitution ; whereas it agrees very well 
with the events which happened during the reign 
of Clotarius II. which produced a revolution in the 
political ſtate of the kingdom, We mutt clear vp 
hiſtory by the laws, and the laws by hiſtory. 


CH AP; HL 
Authority of the mayors of the palace, 


I Took notice that Clotarius IT. had promifed not 
to deprive Warnacharius of his mayor's place 
during life. This revolation had another effect ; 
before this time the mayor was the king's officer, 
but now he becanie the officer of the people he 
* He began to reign towards the year 670. 


' + See the life of St. Leger. | 
was 
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was choſen before by the king, and now by the na- 
tion, Before the revolution, Protarins had been 
made mayor by 'T heodoric, and * Landeric by Fre- 
degunda ; bur + after that the mayors were choſen 
by the nation Þ. 

We muſt . not therefore confound, as ſome au- 
thors have done, theſe mayors of the palace with 
thoſe who were poſletied of this dignity before the 
death of Brunechild ; the king's mayors with thoſe 
bf the kingdom, We ſee by the law of the Bur- 
gundians, that among them the office of mayor 
was not one of the || firſt in the ſtatez nor was it 
one of the moſt eminent $ under the firſt kings of 
the Franks, 

Clotarius removed the apprehenſions of thoſe 
who were poſſefled of employments and fiefs; and 
when after the death of Warnacharius + he aſked 
the lords afſembled at 'Troyes, who is it they would 
put in his place ; they cried out they would chuſe 


* Inſtigante Brunechilde, Theodorico jubente, &c, 
Fredegarius, chap. 27. in the year 605. | 

+ Geſta regum Francorum, cap. 36. 

+ See Fredegarius, chronicle, chap. 54. in the year 
626, and his anonymous continuator, chap, 101, in 
the year 695, and chap. 105. in the year 715, Ai- 
moin, book iv. chap. 15. Eginhard, life of Charle- 
magne, chap. 48. Geſta regum Francorum, chap. 


45- 4 | | 

| See the law of the Burgundians 7» pref. and ſup- 
plement 2. to it, tit. 13. 

$ See Gregory of Tours, book 1x. chap. 36. | 
| + Fo anno Clotarius cum proceribus et leudibus. 
Burgundiz Trecaſflinis conjungitur : Cum eorum eflet 
ſolicitus, fi vellent, jam Warnachario diſceſſo, alium 
in ejus honoris gradum ſublimare : Sed omnes unani- 
miter denegantes ſe nequaquam velle majorem domus 
eligere, regis gratiam obnixe petentes, cum rege tranſ- 
egere, Fredegarius, chronicle, chap, 54. in the year 
626, 


no 
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no one, and petitioning for his favour, they en- 
truſted themſelves entirely into his hands, 

Dagoberr reunited the whole manarchy in the 
ſame manner as his father; the nation had. a tho- 
rough confidence in him, and appointed no mayor, 
This prince finding himſelf at liberty, and elated by 
his victories, reſumed Brunechild's plan. But this 
iucceeded fo ill, that the vaſſals of Auſtraſia ler 
themſelves * be beaten by the Sclavonians, and re- 
turned home ; ſo that the marches of Auſtraſia 
were left a prey to the barbarians, 

He determined then to make an offer to the Au- 
ſtraſians, of reſigning Auſtratia to his ſon Sigebert, 
together with a treaſure, and to put the govern- 
ment of the kingdom and of the palace, into the 
hands of Cunibert biſhop of Cologne, and of the 
Duke Adalgiſus. Fredegarius does not enter into 
the particulars of the conventions then made; but 
the King confirmed them all by charters, and + Au+- 
{traſia was immediately ſecured from danger. 

_ Dagobert finding himſelf near his laſt end, re- 
commended his wite Nentechildis, and his fon Clo-+ 
vis to the care of Aga. 'The vatlals of Neuſtria 
and Burgundy choſe f this young prince for their 
king. ga and Nentechildis had the government 
of || the palace ; they reſtored $ whatever Dagobert 


- * Iſtam vitoriam quam Winidi contra Francos me- 
ruerunt, non tantum Sclavinorum fortitudo obtinuit, 
quantum dementatio Auſtraſtorum, dum ſe cernebant 
cum Dagoberto odinm incurrifſe, & aflidue expolia- 
rentur. Fredezarius, chronicle, chap. 68, in the year 
630. om 

+ Deinceps Anſtraſii, eorum ſtudio, limitem & re- 
gnum Francorum contra Winidos utiliter defenſafſe no- 
icuntur, Fredegarims's chronicle, chap. q5. in the year - 
632. 

+ Fredegarins's chronicle, chap. 79. in the year 
638, : FI . 
| Ibid, $ Ibid, chap, 80. in 629. | 

| had 
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had taken ; and complaints ceaſed in Nevuſtria 
and Burgundy, as they had ceaſcd before in Au- 
itraſia, 

After the death of ga, the queen Nentechil- 
dis <$ engaged the lords of Burgundy to chuſe Floa- 
chatus for their mayor, "The latter diſpatched let- 
ters to the biſhops and chiet lords of the kingdom 
of Burgundy, by which he promiſed to preſerve 
their honours and dignitics + for ever, that is, dy- 
ring life, He confirmed his word by oath. This 
1s the period, at which þ the author of the treatile 
of the mayors of the palace fixes the adminiſtration 
of the kingdom by thoſe officers, 


_ Fredegarius being a Burgundian, has entered into 


a more minute detail as to what concerns the may- 


ors of Burgundy, ar the time of the revolution of _ 


which we are ſpeaking, than as to what relates to 
the mayors of Auttrafia and Neuftria, But the 
conventions made in Burgundy were, for the very 
{ame reaſons, agreed to in Neuftria and Auſtraſfia. 
'The nation thought it ſafer to lodge the power 
in the hands of a mayor, whom ſhe choſe herſelf, 
and ro whom ſhe might preſcribe conditions, 


than in thoſe of A King. whole power was here- 
ditary, 


$ Ihid. chap, $9. in the year 641. 

+ Ibid. cap. 89. Floachatus cunQis ducibus a re- 
gno Burgundiz feu et pontiicibus, per epiſtolam 
ctiam et ſacramentis firmavit unicvique gradum hono- 
\ ris & dignitatem, ſeu et amicittam, perpetuo confer- 
Vvare, 

+ Deinceps a temporibus Clodovei, qui fuit filius 
| Dagoberti inclyti regis, pater vero Theddorici, reg- 
num Francorum decidens, per majores domus co&pit 
orgunar3. De majoribus domns regie. | 
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CH: AP; IV; 
Of the genius of the nation in regard to the mayors, 


A Government, in which a nation that had an 
hereditary king, choſe a perſon who was to 
exerciſe the royal authority, ſeen's very extraordi- 
nary : but independently of -the circumſtances of 
_ thoſe times, I find that the notions of the Franks 
1a this reſpect were derived from a higher ſource, 

They were deſcended from the Germans, of 
whom Tacitus * ſays, that in the choice of their 
king they were determined by his nobility ; and in 
that of their leader, by his valour. 'This gives us 
an idea of the kings of the firſt race, and of the 
mayors of the palace ; the former were hereditary, 
the latter elective, 

No doubt but thoſe princes, who ſtood up in the 
aſſembly of the nation, and offered themſelves as 
the conductors of an enterpriſe to ſuch as were wil- 
ling to follow them, united generally in their own 
perſon both the king's authority and the mayor's 
| Power, By their noble blood they had attained the 
royal dignity ; and their valour having procured 
them ſeveral followers who pitched upon them for. 
their leaders, this gave them the power of mayor, 
By the royal dignity our firſt kings preſided in the 
courts and aflemblies, and gave laws with the con- 
ſent of thoſe aſſemblies ; by the dignity of duke or 
leader they entered upon expeditions, and com- 
manded the armies. 

In order to be acquainted with the genins of the 
primitive Franks in this reſpect, we have only to 


* Reges ex nobilitate, duces ex virtute ſumunt, De 
morivus Cerm, 
caſt 
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caſt an eye on the condu® + of Argobaſtes, a Frank 
by nation, on whom Valentinian had conferred the 
command of the army. He ſhut the emperour up 
in his own palace ; where he would not ſuffer any 
perſon whomſoever to ſpeak to him concerning 
either civil or military affairs. Argobaſtes did at 


that time what was | afterwards praCtiſed by the 
Pepins. 


CHAP. -V: 


In what manner the mayors obtained the command of 
the armies. 


AS long as the kings commanded their armies in 
perſon, the nation never thought of chuſing a 
leader. Clovis and his four ſons were at the head 
of the Franks, and led them on through a long ſe- 

ries of Vittories. Theobald ſon of Theodobert, a 
young, weak, and ſickly prince, was the firſt + of 
our kings that confined himſelf to his palace : He 
refuſed to engage in an expedition in Italy againſt 
Narſes, and he had || the mortification to ſee the. 
Franks chuſe themſelves two chiefs, who led them 
againſt the enemy. Of the four ſons of Clotarius I. 
Gontram F was the leaſt fond of commanding his 
_ armies ; the other kings followed this example ; 
and, in order to intruſt the command without 


+ See Sulpicius Alexander in Gregory of Tours, 
book 2, 

t In the year 552. 

| Leutharis vero & Butilinus, tametſi id regi ipſo- 
rum minime placebat, belli cum eis ſocietatem inte» 
runt. Agathias, book 1. Gregory of Tours, book 4. 
chap. 9. 

$ Gontram did not even march againſt Gondovald, 
who ſtyled himſelf ſon of Clotarius, and claimed his 
ſhare of the kingdom, 


Vol. 1b. 3H danger 
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danger into other hands, they conferred it upon ſe- 
veral chiefs or dukes *, | re 

Innumerable were the inconveniencies which 
thence aroſe ; all diſcipline was Ioſt, no one would 
any longer obey. "Che armies were dreadful only to 
their own country ; they were loaden with ſpoils, 
before they had reached the enemy. Of theſe mi- 
ſeries we have a very lively picture.in Gregory of 
Tours F. How ſhall we be able to obtain a vittory, 
ſaid Gontram f, we whs do not fo much as keep what 
our anceſtors acquired ? . Our nation is no longer the 
ſame. . . . . . dtrange, that it ſhould be on the 
decline ſo early as the reign of Clovis's geandchit- 
dren |! 

It was therefore natural that they ſhould deter- 
mine at laſt upon an only duke, a duke who was to 
be veſted with an authority over this prodigious 
mauttitude of feudal lords and vaflals, who were now 
become ſtrangers to their own engagements ; a 
duke who was to eftabliſh the military diſcipline, 
and to put himſelf art the head of a nation unhap- 
pily practiſed in making war againſt itſelf. 'This 
power was conferred on the mayors of the palace. 
— Theoriginal function of the mayors of the palace 
was the management of the king's houſehold, They 
had afterwards, in conjunction * with other officers, 


* Sometimes to the number of twenty, See Gre» 
gory of Tours, book. 5. chap. 24. book. 8. chap. 18. 
and 30. book 10, chap. 3, Dagobert, who had no 
mayor in Burgundy, obferved the ſame policy, and 
ſent againſt the Gaſcons ten dukes, and ſeveral counts 
who had no dukes over thew, Fredegarius's chronicle, 
cap. 78. in theyear 636, 8 

+ Gregory of Tours, book 8. chap, 30. and book 
10. chap. 3, | | 

+ Thid. | 

* See the ſecond ſupplement to the law of the Bur- 
gundians, tit, 13, and Gregory of Tours, book 9. 
chap. 36. | | 
_ the 
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the political government of the fiefs ; and at length 
they obtained the ſole diſpoſal of them. "They 
had alſo the adminiſtration of military affairs, and 
the command of the armies; and theſe two employ- 
ments were neceflarily connetted with the other 
two. In thoſe days it was much more difficult to 
raiſe than to command the armies; and who but 
the diſpenſer of favours could have this authority ? 
In this martial and independent nation, it was pru- 
dent to invite, rather than to compel; prudent to give 
away or to promiſe the fiefs that ſhould happen to be 
vacant by the death of the poſſeflor ; prudent, 10 
fine, to reward continually, and to cauſe preferen- 
ces to be dreaded. Tt was therefore right, that the 
perſon who had the ſuperintendency of the palace, 
thould alſo be general of the army. 


% 


CHAY. IL 


Second epecha of the humiliation of our kings of the 
| firſt race. 


Afcer the execution of Brunechild, the mayors 
- + were adminiſtrators of the kingdom under the 
kings; and though they had the management of 
the war, yet the kings were always at the head of 
the armies, and the: mayor and the nation fought 
under their command. But the victory | of Duke 
Pepin over Theodoric and his mayor, completed < 

the degradation of our kings; and that * which 
Charles Martel obtained over Chilperic and his 


(l See the annals of Metz, in the year 687, and 
$ Ulis quidem nomina regum imponens, ipſe totius 
regni habens, privilegium, &, Annals of Metz, in 
the year 665, _ PO oC 

* Annals of Metz, in the year 719. 
2.11-2 f mayor 
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mayor Rainfroy, confirmed it. Auftraſia trwmph- 
ed twice over Neuſtria and Burgundy ; and the 
mayoralty of Auſtraſia being annexed as it were to 
the family of the Pepins, this mayoralty and family 
became greatly ſuperiour to all the reſt. The con- 
querors were then afraid leſt ſome perſon of credit 
ſhould ſeize the king's perſon, in order to excite 
diſturbances. For this reaſon they kept + them in 
the royal palace as in a kind of priſon, and once a- 
year they ſhowed them to the people. There they 
made ordinances, but þ theſe were ſuch as were 
dictated by the mayor ; they anſwered ambaſſadors, 
but the mayor made the anſwers. 'This is the time 
mentioned by || hiſtorians of the government of the 
mayors over the kings, whom they held in fubjec- 
tion, | 

The extravagant paſſion of the nation for Pepin's 
family went fo far, that they chofe one of his grand- 
ſons, who was yet { an infant, for mayor ; they put 
him over one Dagobert, that is, one phantom over 
another, 


+ Sedemque ulli regalem ſub ſua ditione conceſlit, 
1bid. anno 719. 

+ Ex chronico Centuleſi, lib. 2, U? reſponſa gquz 
erat dottus, vel potius juſſus, ex ſua velut poteſtate, red- 
deret. | 

| Annals of Metz, anno- 691. Anno principatus 
Pippint ſuper Theodoricum . , . . . Annals of Fuld, 
or of Lavriſhan, Pippinus dux Francorum obtinuit 
regnum Francarum fer annos 27 cum regibus fibi ſub- 
Jedis, 

$ Polthzc Theudoaldus filius ejus (Grimoaldi) par- 
vulas, in loco ipſius, cum prediqto rege Dagoberto, 
_ majordomus palatii effetus eſt. The anonymous conti- 
nuator of Fredegarias inthe year 514, chap, 104.. 


CHAP. 
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CHAT. VAL 
Of the great offices and fiefs under the mayors of the 


palace. 


THE mayors 7 the palace were far from reviving 

the precariouſneſs of poſts and employments ; 
for indeed their power was owing to the protection 
which in this refpeCt they had granted to the nobi- 
lity. Hence the great offices were continued to be 
given for lite, and this uſage was every day more 
firmly eſtabliſhed, 

But I have fome particular refletions to make 
here in reſpe&& to fiefs : and in the firft place I do 
not queſtion but moſt of them became hereditary 
from this time, 

In the treaty of Andeli *  Gontram and his ne- 
phew Childcbert engage to maintain the donations 
made to the vaſlals and churches by the kings his 
predeceſſors ; and Jleave is given to the + wives, 
daughters, and widows of kings, to diſpoſe by will 
and in perpetuity of whatever they hold of the ex- 
chequer. 

Marculfus wrote his formularies at the time Þþ of 
the mayors. We find ſeveral | in which the kings 


* Cited by Gregory of Tours, book g, See alſo the 
edict of Clotarius I1, in 615. art. 16, 

+ Ut fi quid de agris fiſcalibus vel ſpeciebus atque | 
preſidio, pro arbitrii ſui voluntate, facere ant cui- 
quam conſerre voluerint, fixa ſtabilitate perpetuo con- 
ſervetur.. '- / 

+ See the 24th and the 34th of the firſt book. 

| | See the 14th formulary of the firſt book, which is. 
equally applicable to the fiſcal eltates given direal 7 
and 1n perpetuity, or given at firlt as a benefice, and 
afterwards in perpetuity, /icut ab i!lo aut a fiſco noftrs 
fuit poaſſeſa, See alſo the 17th formula, ibid 

| made 
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rrade donations both to the perſon and to his heirs: 
and as the formularies are images of the common 

aftions of life, they prove that part of the fiefs were 
become hereditary towards the end of -the firſt 
race, They were far from having in thoſe days 
the idea of an unalienable demeſne ; this is a mo- 
dern thing, which my knew neither in theory nor 
practice. 

In proof hereof we ſhall preſently produce no 
lefs than poſitive facts ; and if I can ſhow a time in | 
which there were no longer any benefices for the 
army, nor any funds for its ſupport ; we muſt cer- 
tainly conclud? that the ancient benefices had been 
alienated. The time I mean is that of Charles 


Martel, who founded ſome new fiefs which we | 


ſhould carefully diſtinguiſh from thoſe of the earli- 
_eft date. 

When the kings began to make grants in perpe- 
rity, either through the corruption which crept 
into the government, or by reaſon of the conſtituti- 

on itfelf, which continually obliged the Kings to 
confer rewards ; it was natural that they ſhould 
begin with giving the | perpetuity of the fiefs, ra- 
ther than of the counties. For to deprive them- 
{elves of ſome'acres of land was no great matter ; 
but to renounce the right of difpoſing of the great 
offices, was diveſting themſelves of their very 


power, 


CY D— MC CCC C——— — Cn 


CHA ©. YALL 


Tn what manner the allodial effates were changed i ints 
fees 


"PHE manner of changing an allodial eſtate into a 
fief, may be ſeen in a formulary of Marcul- 
fus h. The SG of the land gave it to the king, 


5 Book 1, formulary 13. 


who 
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who reſtoredit to the donor by way of uſufru&, or 
benefice, and then the latter nominated his heirs 
to the king. 

In order to find out the reaſons which induced 
them thus to change the nature of the alicdia, I 
muſt trace the ſource of the ancient prerogatives 
of our nobility, a nobility who, for theſe eleven 
ctenturies, have been covered with duſt, ſweat and 
blood. 

Thoſe who were ſeiſed of fiefs, enjoyed very great 
advantages, 'The compoſition for the i injuries done 
them was greater than that of freemen. Ir appears 
by the formularies of Marculfus, that it was a privi- 
lege belonging to the king's vaſſal, that whoever 
killed him ſhould pay a compoſition of fix hundred 
ſous. This privilege was eſtabliſhed by rhe Salic 
law *, and by that of the Ripuarians + ; and at the 
ſame time that theſe rwo laws ordained a compoſiti- 
on of fix hundred ſous for the murder of the king's 
vaſlal, they gave but { two hundred for the murder 
of a perſon freeborn, if he was a Frank or barba- 
rian living under the Salic }aw ; andonly a hundred 
for a Roman, 

This was not the only privilege belonging to 
the king's vaftals, When || a man was ſummoned 
in court, and did not make his appearance, nor o- 
bey the judges orders, he was appealed before the 
king ; and if he perfiſted in his contumacy, he was 
excluded from $ the kings protection, and no one 
was allowed to entertain him, or even to give him 
a morlſel of bread, Now, it he was a perſon of an 
ordinary condition, his goods * were confiſcated ; 


* Tit. 44. See allo titles 66. $3.andg.and tit. 14. 
+ 1k.2; 


+ See alſo the law of the Ripuarians, tit, 4. and the 
Salic law, tit, 44. art, 1, and 4. 
| Salic law, tit, 59. and 76. 


y Extra ſermonem regis, Sa/ic law, tit. 59. and 76, 


* [bid, tit, « 59+ FP | 
but 
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but if he was the king's vailal, they were not +, 

Lhe firſt by his contumacy was deemed ſufficiently 
convicted of the crime, the ſccond was not ; the 
former þ for the ſmalle{t crimes was obliged to un- 
dergo the trial by boiling water, the latter || was 
condemaed to this trial only in the cafe of murder ; 
in fine, the king's vaſſal $ could not be compelled tg 
{wear in court againſt another vailal; "Dheſe privi- 
leges augmented daily, and the capitulary. of Carlo- 
manus * does this honour to the king's vaſſals, that 
they ſhall not be obliged to ſwear _in perſon, but 
only by the mouth ot their own vallals. Beſides; 
when a perſon who had theſe honours did not re- 
pair to the army, his puniſhment was to abſtain 
from fleth-meat and wine as long as he had been ab- 
ſent from the ſervice ; but a freeman 4+ who neg- 
Iefted to follow his count, paid a compoktion + of 
fixty ſous, and was reduced to a ſtate of ſervitude 
till he paid ir, 

It is very natural therefore to think that thoſe 
Franks who were not the king's vaiſals, and much 
more the Romans, became fond of entering into 
the ſtate of vaſſalage ; and that they might not be 
deprived of their demeſnes, they deviſed the utage 
of giving their alſodium to the king, of receiving it 
from him afterwards as a ficf, and of nominating 
him to their heirs. 'This uſage was always continu- 
ed, and took place eſpecially during the diſorders 


+ Ibid, tit, 76. F 1. 

# Ibid. tit. 56, and 59, 

| Ibid. tit. 76.4 I. 

F ib1g, tit. 76. $ 2. 

* Apud Vernis Palatium, 1n the year 282, art. 4. 

and 11, 

4.C pitulary of Charlemacve, in the year 312, art. 
1, and 3t. 

+ Heribannum, 


of 
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f the ſecond race, when every body ſtood in need 
of a protector, and wanted to incorporate himſelf 
with || the other lords, and to enter, as it were, in- 
to the feudal monarchy, becauſe the political no 
longer exiſted. 

'This continued under the third race, as we find 
by ſeveral * charters ; whether they gave their al- 
lodium, and reſumed it by the ſame a&@ : or whe- 
ther it was declared an allodium, and afterwards ac- 
knowledged as a fief. Theſe were called fiefs of 
reſumption, 

This does not imply, that thoſe who were ſeiſed 
of fiefs, adminiſtered them like prudent fathers of 
families ; for though the freemen grew deſirous of 
bethg poſſcficd of fiefs, yet they managed this ſort 
of eſtates as uſufructs are managed in our days, 
This 15 what induced Charlemagne, the moſt vigi- 
lant and attentive prince we ever had, to make a 
great many regulations Þ to hinder the fiefs from 
being degraded in favour of allodial eſtates, This 
proves only that in his time moſt benefices were ſtill 
only for life, and conſequently that they took more 
care of the allodia, than of the benefices ; bur it 1s 
no argument that they did not chulſe rather to be 
the king's bondmen than freemen, They might 
have reaſons for diſpoſing of a particular portion of 


| Non infirmis reliquit heredibus, ſays Lambert d'Ar- 
dres in Du Cange, on the word Alodis. | 

* See thoſe quoted by du Cange inthe word 4/ogir, and 
thoſe produced by Galland, in his treatiſe of allodial 
lands, p. 14. and the following. | 
+ Second capitulary of the year 802, art. 10. and 
the 7th capitulary of the year 803, art. 3. the 1ſt ca- 
pitulary incerti anni, art. 49. the 5th capitulary of the 
year 806, art, 7. the capitulary of the year 479, art. 
29. and the capitulary of Lewis le Debonnaire, in the 
year 829, art, I. 

Vor,.1II, 31 = 7 
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a fief, but they were not willing to be ſtripped even 
of their dignity. 
I know likewiſe that Charlemagne complains in a 
certain capitulary +, that in ſome places there were 
people who gave away their fiefs in - property, and 
redeemed them afterwards in'i\property. But I do 
not ſay, that they were not fonder of the property 
than of the uſufruct; I mean only, that when 
they could convert an allodium into a fief, which 
was to deſcend to their heirs, and is the caſe of the 
tormulary above mentioned, they had very great 

advantages in doing it. i) 


—— 


CHAP. IX. 
How the church lands were converted into fiefs. 
FFAs uſe of the fiſcal lands ſhould have been only 


to ſerve as donations by which the kings were 
to encourage the Franks to undertake new expediti- 
00s, and by which, on the other hand, theſe fiſcal 
lands were increaſed. "This, as I have already ob- 
terved, was the ſpirit of the nation ; but theſe do- 
nations took another turn. 'Phere 1s ſtill extant * 
a ſpeech of Chilperic, grandſon of Clovis, in which 
he complains that almoſt all theſe lands had been 
already given away to the church, Our exchequer, 
ſays he, is impoveriſhed, and our riches are transfer- 
red to the clergy + ; nene reign now but biſhops, whs 
live in grandeur, while our grandeur 1s over, 
'Fhis was the reaſon that the mayors, who durſ: 


+ The 5th of the year 806, art, 8, 

* In Gregory of Tours, book 6. chap. 46. 

_ + This is what induced him to annul the teſtaments 
made in favour of the clergy, and even the donations 
of his father ; Gontram re-eſtabliſhed them, and 
made even new Conations, Gregory of Tours, book 7: 

ehafp, Ta | | 
not 
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not attack the lords, ſtripped the churches ; and 
one of the + motives alleged by Pepin for entering 
Neuſtria, was his having been invited thither by the 


clergy, to put a ſtop to the incroachments of the 


kings, that is, of the mayors, who ſtripped the 
church of all her poſitions, 


The mayors of Auſtraſia, that is, the family of 


the Pepins, had behaved towards the clergy. with 
more moderation than thoſe of Neuſtria and Bur- 
gundy. This is evident by our chronicles 7, in 
which we ſee the monks eternally admiring the de- 
votion and liberality of the Pepins. They them- 
{elves had been poſſefſed of the firſt places in the 
church. One crew does not pull out the eyes of ano- 
ther ; as || Chilperic ſaid to the biſhops. - 

Pepin ſubdued Neuftria and Burgundy ; but as 
his pretence for deſtroying the mayors and kings 
was the oppreffion of the clergy, he could not ſtrip 
them without contradiCting his own title, and ſhow , 
ing that he made a jeſt of the nation. However, 
the conqueſt of two great kingdoms, and the de» 
{truction of the oppoſite party, afforded him ſufi- 
cient means of ſatisfying his generals. 

Pepin made himſelf maſter of the monarchy, by 
\ protecting the clergy ; his ſon Charles Martel could 
not maintain his power, but by oppreſling them. 
his prince finding that part of the regal and fiſcal 
lands had been given either for life, or in perpetui- 
ty to the nobility, and that the clergy, by receiving 
both from rich and poor, had acquired a great 
part even of the allodial eſtates, he ſtripped the 


church ; and as the fiefs of the firſt diviſion were 


F See the annals of Metz, in the year 6879. Excitor 


imprimis querelis ſacerdotum et: ſervorum Dei, qui me 
fepius adierunt, ut pro ſublatis injuſte patrimoniis, &Cc., 
+ Sce the annals of Metz. | 
| In Gregory of Tours. | 
234-3 no 
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no longer in being, he formed a ſecond diviſion *. 
He took for himſelf and for his officers the church 
lands, and the churches themſelves ; and put a ſtop 
to an evil which differed in this reſpeC&t from ordi- 
nary evils, that, by being extreme, it was ſo much 
the more caſy to cure. 


C H A | RX. : 
Riches of the clergy. 


| gO great were the donations made to the clergy, 

that under the three races of our princes they 
muſt have poſſeſſed ſeveral times all the lands of the 
kingdom. But if our kings, the nobility, and the 
people, found the way of giving them all their e- 
ſtates, they found alſo the method of getting them 
back again. 'The ſpirit of religion founded a great 
number of churches under the firſt race ; but the 
military ſpirit was the cauſe of their being given a- 
way afterwards to the ſoldiery, who divided them 
amongſt their children. What a number of lands 
muſt have then been taken from the clergy's men/a- 
lia! The kings of the ſecond race opened their 
hands, and made new donations to them ; but the 
Normans, who came afterwards, plundered and 
ravaged all before them, perſecuting eſpecially the 
prieſts and monks, and continually ſearching out 
tor abbeys and other religious foundations. In this 
fituation what a loſs muſt the clergy have ſuſtained ! 
There were hardly ccclcliaſtics left to demand the 
eſtates of which they had been deprived. There 
remained therefore for the religious piety of the 
third race, foundations enough to make, and lands 
to beſtow, 'The opinions which were broached and 


* Karlus plurima juri ecclefiaſtico detrahens predia, 
fiſco ſociavit, ac deinde militibus diſpertivit. Ex 
ehronico Centulenfi, lib, 2. 


ſpread 
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ſpread in thoſe days would have deprived the laity 
of all their eſtates, if they had been but honeſt e- 
nough. But, if the clergy were full of ambition, 
the laity were not without theirs ; if they gave their 
eſtates upon their death-bed to the church, their 
ſucceflours wanted to reſume them. We meet with 
nothing but continual quarrels between the lords 
and the biſhops, the gentlemen and the abbots ; 
and the clergy muſt have been very hard ſet, ſince 
they were obliged to put themſelves under the pro- 
tection of certain lords, who defended them for a 
moment, and afterwards opprefled them. 

But now a better adminiſtration, which had "V0 
eſtabliſhed under the third race, gave the clergy 
leave to augment their poſlefiions : when the Cal- 
viniſts fallied forth, and coined money of all the 
gold and filver they found in the churches. How 
could the clergy be ſure of their eſtates, when they 
were not even ſure of their perſons? 'They were 
treating of controverſal ſubjects, while their ar- 
chives were burning, What did it avail them to 
demand again of a ruined nobility what theſe were 
no longer poſlefled of, or what they had mortgaged 
a thouſand ways ? The clergy have conſtantly ac- 


quired, conſtantly refunded, and yet are ſtill ac-. 
quiring. 


CHAP... AE 


State of Europe at the time of Charles Martel. 
Gy Martel, who undertook to ſtrip the cler- 
gy, found himſelf in a moſt happy- ſituation. 
He was both feared and loved by the ſoldiery ; 
whoſe intereſt he promoted, having the pretence of 
his wars againſt the Haracens, He was hated mn- 
dced by the clergy, but * he had no need of them. 


* Sec the annals of Metz, 


The 
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The pope, to whom he was neceſſary, ſtretched 
out his arms to him, Every one knows the famous 
embaſſy * he received from Gregory III. Theſe 
two powers were ſtrictly united, becauſe they could 
not do one without the other ; the pope ſtood in 
need of the Franks to ſupport him againſt the 
Lombards and the Greeks ; the Franks had occaſi- 
on for the pope, to ſerve for a barrier againſt the 
Greeks, and to embarraſs the Lombards. It was 
1mpoſiible theretore for the enterpriſe of Charles 
Martel to miſcarry. | 

St. Eucherius, biſhop of Orleans, had a viſion 
which frightned all the princes of that time, TI 
mult produce to this purpoſe the letter + written by 
the biſhops aſſembled at Rheims to Lewis king of 
Germany, who had invaded the territories of 
Charles the Bald ; becauſe it will ſhow us the ſtate 
of things in thoſe times, and the diſpoſition of peo- 
ples mind. They ſay f, ©* That St. Eucherius ha- 
*« ving been ſnatched up into heaven, he ſaw 
*© Charles Martel tormented in the bottom of hell 
&« by order of the ſaints, who are to affiſt with Je- 
* ſus Chriſt at the laſt judgement ; that he had 
* been condemned to this puniſhment before his 
* time, for having ſtript the churches of their pol- 
* ſeflions, and thereby rendered himſelf guilty of 
* the ſins of all thoſe who had endowed them ; 
* that King Pepin had helda council upon this oc» 


* Epiſtolam quoque, decreto Romanorum principi- 
um, libi predictus preful Gregorius miſerat, quod ſeſe 
populas Romanus, relica imperatoris dominatione, ad 
iuam defeniionem & invidum clementiam convertere 
voluiſiet. Annals of Metz, year 741. Eo patto pa- 
trato, ut a partibus imperatoris recederet, Free» 
garius. 
+ Anno 839, apud Carifiacum ; Baluſ. edit. tom. 
1... 10, | 
7 I1b1d; art. 9.-p. 109. 
| © cal(ion ; 


| 
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« cafion; that he had ordered all the church-lands 
& he could recover to be reſtored to the church ; 
« that as he could get back only a part of them, 
& becauſe of his diſputes with YVeirfre duke of A- 
* quiraine, he iffued out letters called precaria * 
« jn favour of the churches for the remainder, and 
« made a law that the laity ſhould pay a tenth pare 
« of the church-lands they pofſefled, and twelve 
« deniers for each houſe ; that Charlemagne did 
« notgive the church lands away, on the contrary 
© that he made a capitulary, by which he engaged, 
& both for himſclf and for his lucceſtours, never 
* to give them away; that all they ſay is commit- 
« ted to writing, and that a great. many of them 
« heard the whole related by Lewis le Debonnaire, 
« the father of thoſe two kings.” 

King Pepin's regulation mentioned by the biſhops, 
was made in the council held at Leptines F. The 
church found this advantage in it, that fuch as had 
received thoſe lands, held them no' longer but in a 
precarious manner, and moreover that ſhe receiv- 
ed the tithe or tenth part, and twelve deniers for 
every houſe that had belonged to her, But this 
was only a palliative, which did not remove the. 
diſorder. | 

his even. met with oppoſition, and Pepin w was O- 
bliged to make another capitulary f, in which he' 


* Precaria, guod precibus utendum conceditur, ſays' 
Cujas in his notes upon the firlt book of fiets, I find. 
in a diploma of King Pepin, dated the 3d year of his 
reign, that this prince was not the firit who eltabliſh- 
ed theſe precaria ; he cites one made by the mayor E- 
broin, and continued after his time. See the diplo- 
ma of this king, in the 5th tome of the hiſtorians of 
France by the Benedi&ines, art. 6. 

+ In the year 743. See the 5th book of the cavitu- 
aries, art. 3, Ba! uſius's edition, P. 825, 

+ That of Metz'in the year 7.56, art. 4. 

1010S 
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injoins thoſe who held any of thoſe benefices to pay 
this tithe and duty, and even to keep up the houſes 
belonging to the biſhopric, or monaſtery, under 
the penalty of forfeiting thoſe poſlceſſions.. Char- 
lemagne || renewed the regulations of Pepin, 

'Fhat part of the ſame letter which ſays, that 
Charlemagne promiſed, both for himſelf and for 
his ſucceflours, never to divide again the church- 
lands among the ſoldiery, is-agreeable to the capi- 
tulary of this prince, given at Aix-la-Chapelle, in 
the year 803, with a view of removing the appre- 
henfions of the clergy upon this ſubject. But 
the donations already made were {till * continued, 
The biſhops very juſtly add, that Lewis le Debon- 
naire followed the example of Charlemagne, and 
did not give away the church-lands to the {ol- 
CIery, | 

And yet the old abuſes were carried to ſuch a 
pitch, that the laity under the children + of Lewis 
le Debonnaire, introduced prieſts into their churches, 
or drove them away, without the conſent of the bi- 
ſhops. The churches * were divided amongit the 
next heirs, and when they were held in an indecent 


| See his capitulary in the year 803, given at. 
Worms, Balaſtus's edition, p. 411. where he regulates 
the precarious contra : and that of Francfort, in 
the year 794, Þ. 267. art. 24. in relation to the re- 
pairing of the houfes ; and that of the year 800, 

"33% 

: * AS appears by the preceding note, and by the ca- 
pitulary of Pepin king of Italy, where it fays, that 
the king would give the monaſterics in fief to thoie 
who would vow fealty for fiefs : it is added to the law 
of the Lombards, book 3. tit. 1. $ 3. to the Salic 
Jaws, colle&tion of Pepin's laws in Echard, p. 195. 
tt. 26, art, 4. £ | 

+ Sce the conſtitution of Lotarius I, in the law cf 
the Lombards, book 3. law 1. Q 43. 

+ Ibid. & 44. 

| manner, 
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' manner, the biſhops *® had no other remedy left 
than to remove the relics. | 

But by the capitulary + of Compiegne, it is en- 
acted, that the commiſlary thall have a right to vi- 
fit every monaſtery, together with the biſhop, by 
the conſent Þ and in preſence of the perſon who 
holds it ; and this general rule lhows that the abulc 
was general, 

Not that there were laws wanting for the reſt1- 
ration of the church-lands. The pope having re- 
proached the biſhops for their neglett in regard to 
the re-eſtabliſhment of the monaſteries, they wrote 
to Charles the Bald || that they were not affected 
with this reproach, becauſe they were not culpa- 
ble; and they reminded him of what had been pro- 
miſed, reſolved, aud decreed in ſo many national 
aſemblics. lo fact, they quoted nine. 


"Still they went on dilputing ; till the Normans 
came, and made them all agree, | 


CHAP. XxIl. 
Eſtabliſhment of the tithes. 


PPE regulations made under king Pepin had g1s 

ven the church rather hopes of relief, than 
effeCtively relieved her; and as Charles Martel 
found all the landed eſtates in the hands of the 
clergy, Gharlemagne found all the church lands in 
the hands of the foldiery. The latter Cound not be 


® "Hoe ha conſtitution of Lotarius L in the law of 
the Lombards, book iii. law 1. 4 44. F 
+ Given the 28th year of the reign of Charles the 
Bald, in the year' 868, Balufius's edition, page 203. 
\ + Cum confilio & conſenſu ipſius qui locum retiner. 
| Concilinm apud Bonoilum, the 16th year of 
Charles the Bald, in the year $ 56, wer 0 edition , 


page 78. 
FVor 1: --:- 3K forced 
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forced to reſtore what had been given them ; and 
the circumſtances of that time rendered the thing 
ſtill more impracticable than it was of its own na- 
ture, On the other hand, Chriſtianity ought not 
to periſh for want of miniſters ®, churches, and 
inſtructions. _ Ss | o 
This was the reaſon of Charlemagne's eſtabliſh- 
ing + the tithes, a new kind of property, which 
had this advantage in favour of the clergy, that as 
they were given particularly to the church, it was 
ealier in proceſs of time to know when they were 
uſurped, Os 
Some have attempted to make this eſtabliſhment 
of an earlier date; but the authorities they pro- 
duce ſeem rather, I think, to prove the contra- 
ry. The conſtitution of Clotarius þ* ſays only that 
they ſhall not raiſe certain || tithes on church- 
lands : So far then was the church from exacting 
tithes at. that time, that its whole pretenſion was to 


'* Tn the civil wars which broke out at the time of 
Charles Martel, the lands belonging to the church of 
Rheims were given away to laymen; the clergy were 
Teft to ſhift as well as they could, ſays the life of St. 
yg er Surius, tome 1, page 279, YE: 

+ Law of the Lombards, book iii. tit. 2. 1. & 2. 
F þ It 1s that on which I have deſcanted in the 4th 
chapter of this book, and is to be found in Baluſius's 
edition of the capitularies, tome 1. art, 11, page 9. 

|| Jgraria & paſcuaria, vel decimas potrcorum, ecclt- 
fte concedimus, ita ut attor aut decimator in rebus eccle- 
fie nullus accedat. The capitulary of Charlemagne in 
the year. 800, Baluſius's edition, page 336, explains 


extremely well what is meant by that ſort of tithe _ | 


from which the church is exempted by Clotarius ; it 
was the tithe of the hogs which were put into the 
king's foreſts to fatten ; and Charlemagne injoins his 
_ judges to pay it, as well as other people, in order to 
ſet an example : It is plain, that this was a right of 
ſeigniory or oeconomy, 


6 
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be exempted from paying them. The ſecond coun- 
cil * of Macon, which was held in 585, and or- 
dains the payment of tithes, ſays indeed that they 
were paid in ancient times ; but it ſays alſo that the 
cuſtom of paying them was then aboliſhed. 

No one queſtions but that the clergy opened the 
Bible before Charlemagne's time, and preached the 
gifts and offerings of the Leviticus. But I ſay, that 

| before that prince's reign, though the tithes might 
Have been preached up, yet they were never eita- 
bliſhed, 

I took notice that the regulations made under 
king Pepin had ſubjected thoſe who were ſeiſed of 
church-lands in fief, to the payment of tithes, and 
to the repairing of the churches. It was a great 
point to oblige by a law, whoſe juſtice could not 
be diſputed, the principal men of the nation to ſet 
the example. 

Charlemagne. did more ; and we find by the ca- 
pitulary + de wills, thar he obliged his own de- 
meſnes to the payment of the tithes : "This was ſtill 
a greater example, 

But the common people are hardly capable of 
being induced by examples to give up their own in- 
tereſts. 'The ſynod of | Francfort furniſhed them 
with a more cogent motive to pay the tithes. A 
capitulary was made in that ſynod, wherein it is 
ſaid, that in the laſt || famine the ears of corn were 
found empty, having been devoured by devils, and 
that the voices of thoſe infernal ſpirits had been 


* Canone 5. ex tomo 1, conciliorum antiquorum 
Galliz, opera Jacobi Sirmundi. 

+ Art. 6, Baluſius' : edition, Page 3323 It was gi» 
ven in 800. 

+ Held under Charlemagne, in the year 194. 

|| Experimento enim - didicimus, in anno quo illa 
valida fames irrepſit, ebullire vacuas annonas a dzmo- 
nibus devoratas, et voces exprobrationis auditas, &Cc. 

Baluſius's edition, page 267. art. 23. 

3K 2 heard, 
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heard, reproaching them with not having paid the 
tithes; in conſequence of which it was ordained 
that all thoſe who were ſeiſed of church-lands, 
ſhould pay the tithes; and the, next conſequence 
was, that the obligation was extended to all. 

Charlemagne's proje& did not fucceed art firſt; 
for it ſeemed too heavy a burthen *, The payment 
of the tithes among the Jews was connetted with 
the plan of the foundation of their republic ; but 
here the payment of tithes was a burthen quite in- 
dependent of the other charges of the eſtabliſhment 
of the monarchy. We find, -by the regulations + 
added to the law of the Lombards, the difticulty 
there was in cauling the tithes to be accepted by the 
civil laws; and how difficult it was to get them ad- 
mitted by the eccleſiaſtical laws, we may eafily 
judge from the diffcrent canons of the councils. 
| The people conſented at length to pay the tithes, 
upon condition that they might haye a power of 
redeeming them. + This the conſtitution of Lewis 
je Debonnaire t, arid that of the BPcror Lorarius 
|| his ſon would not allow. 

, The laws of Charlemagne, -in regard to the eſta- 
bliſhmenc of tithes, were a work of neceſlity; a 
work in which religion only, and no WperRRnn, 
was concerned, 

Tus famous diviſion of the tithes i into, four parts, 


.® See amongſt the reſt the lar of Lewis le 
Debonnaire, in the year 829, Baluſftus's edition, page 
663, againſt thoſe who, to avoid paying tithes, ne- 
glected to cultivate the lands, '&c, art..g. Nonis qui-, 
dem & decimis, unde ©  genetor nofler & nos frequenter. 
in diverſis placitis admonitionem fecimus, . 

+ Among others, that of Lotarins, book iti, tit. 3, 
CRAP«. $6 16 | 

t In the year 829. art 7. in Baluſius, t tore 'F . page 
Ms 

| Inthe law of the Lombards, book ii ii, tit, 2. «8. 

or 
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for the repairing of the churches, for the poor, 
for the biſhop, and for the clergy, manifeſtly 
proves that he wanted to reſtore the church to that 
fixed and permanent ſtate which the had loſt. 

His will + ſhows that he was deſirous of repairing 
the miſchief done by his grandfather Charles Mar- 
tel, He made three equal ſhares of his moveable 
goods; two of theſe he divided'each into one-and- 
twenty parts, for the one-and-twenty metropolitan 


_ churches of his empire ; each part was to be ſubdi- 


vided between the metropolitan and the ſuffragan 
biſhops. 'The remaining third he divided into four 
parts ; one he gave to his children and grandchil- 
dren, another was added to the two thirds already 
given, and the other two were bequeathed to. cha» 
ritable uſes. It ſeems as if he looked upon the im- 
menſe donation he was making to the church leſs 
as a religious act, than as a political diſtribution, 


"CH A Þ.- Xu. 
Of the eleftions of biſbops and abbots. 
A® the churches were become poor, the kings 


reſigned the right of * nominating to biſhop- 


rTics and other eccleſiaſtical benefices. 'Che prinees 
gave themſclves leſs trouble about the miniſters of 
the church ; and the candidates were leſs ſolicitous 
in applying to their authority, Thus the church 
received a kind of compenſation for the poſſeſiions 
ſhe had loſt, | 


--F Itis a kind of codicil produced by Eginhard, and 
different from the will itſelf, which we find in Golda- 
ftus and Baluſius, | 

* See the capitulary of Charlemagne in the year 
803, art. 2, Baluſius's edition, page 379, and the 


edict of Lewis le Debonnaire, in the year 834, in 


Goldaſt, conſtit, Imperial, tome x. 


Hence 
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. Hence if Lewis le Debonnaire * left the people 
of Rome in poſſeſſion of the right of chuſing their 
popes, it was owing to the general ſpirit that pre- 
vailed in his time : He behaved in reſpeCt to the 
ſze of Rome the ſame as to other biſhoprics, 


CH AP. XIV. 
Of the fiefs of Charles Martel. 
I Shall not pretend to determine whether Charles 


' Martel, in giving the church-lands in fief, made 


' a grant of them for life or in perpetuity. All I 


know is, that under Charlemagne +, and Lotarius I. 


+ there were poſleſlions of this kind which deſcend- 
ed to the next heirs, and were divided amongſt 
them, Fae” 

I find moreover that one part of them | was gi- 
ven as allodia, and the wiher as fhefs. 

I took notice that the proprietors of the allodia 
were ſubject to the ſervice all the ſame as the poſ- 


« + * «+ 


ſefſors of the fiefs, 'This, without doubt, was 


* This is mentioned in the famous canon, Ego Lu- 
amicus, which is viſibly ſuppoſlititious ; it is in' Balu- 
fius's edition, page 591, in 819%, © ' | 

+ As appears by his capitulary, in the year 801, 
art, 17. 10 Baluſius, tomer. page 360. 

+ See his conſtitution inſerted in the code of the 
Lombards, book iii. tit. 1, $ 44. | | 

| See the above conſtitution, and the capitulary of 
Charles the Bald, in the year 846, chap. 20, in villa 
Sparnaco, Balufius's edition, tome 2. page 31. and 
that of the year 853, chap. 3. and 5. in the ſynod. of 
Soifſons, Baluſius's edition, tome 2. page 54, and that 
_ of the year 854, apud Attiniacum, chap. 10. Balu- 

Gus's edition, tome 2. page 70. See alſo the firlt ca- 
itulary of Charlemagne, incerti anni, art, 49, and 56, 
Baluſius's edition, tome 1. page 519. 
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partly the reaſon that Charles Martel made grants 
os allodial AO, as well as of on; 


CHA P;-V; 
The ſame ſubje#t continued, 


E muſt obſerve, that the fiefs having been 

| changed into church-lands, and theſe again 
into fiefs, they both borrowed ſomething of one 
another's nature; "Thus the church-lands had the 
privileges of fiefs, and theſe had the privileges of 
church-lands : Such were the * honourable rights 
of the cliurches, eſtabliſhed in thoſe days, 


CH AP: Iv. - - 
Confuſion of the royalty and mayeralty, The ſecond 


race, 


HE order of my ſubje& has made me break 
through the order of time, ſo as to ſpeak of 
Charlemagne before I had made mention of the 
famous epocha of the tranſlation of the crown to 
the Carlovingians under king Pepin: A revolu- 
tion, which, contrary to the nature of common e- 


vents, is more remarked perhaps in our days than 
when it happened. 


The kings had no authority ; they had only an 


empty name, 'The title of king was hereditary, 


and that of mayor eleftive, Though the mayors 
in the latter times fet whom they pleaſed of the 
Merovingians on the throne, they had not yet ta- 
ken a king of another race; and the ancient law 


* See tlie capitularies, book v, art, 44. and the e- 
dict of Piſtes in the year 869, art. 8, and 9. where we 
find the honourable tights of the lords eſtabliſhed in 
the ſame manner as they are at this very day, 


which 
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which fixed the crown in a particular family, was 
not yet effaced out of the hearts of the Franks, 
The king's perſon was almoſt unknown in the mo- 
narchy ; but the royalty was well known. Pepin, 
ſon of Charles Martel, thought it would be proper 
to confound thoſe two titles, a confuſion which 
would leave it uncertain whether the new royalty 
was hereditary or not; and this was ſufficient for 
him, who to the regal dignity had joined a great 
power, The mayor's authority was then blended 
with that of the king. In the mixture of theſe two 
authorities a kind of reconciliation was made ; the 
mayor had been elcCve, and the king hereditary : 
the crown at the beginning of the ſecond race was 
elective, becauſe people choſe ; it was heredtary' 
becauſe they always choſe in the ſame family *, 

Father le Cointe, in oppoſition to the authority 
of all ancient records +, denies þ that the- pope au- 
thoriſed this great change; and one of his reaſons 
1s, that he would have committed an injuſtice, A 
fine thing to ſee an hiſtorian judge of what men 
have done, by what they ought to have done! At 
this rate we ſhould have no hiftory at all. 

Be that as it may, it is very certain, that, im- 
mediately atter Duke Pepin's viftory, the Merovin- 
gians ceaſed to be the reigning family. When his 
grandſon Pepin was crowned king, it was only a 


* See the will of Charlemagne, and the diviſion 
which Lewis le Debonnaire made to his children in 
the aſſembly of the ſtates held at Quiercy, produced 
by Goldaſt. Duem populus eligere velit, ut patri ſus ſuc- 
cedat in regni hereditate. 

+ The anonymous chron, in the year 7 52, and 
chronic, Centul, in the year 754. 

+ Fabella quz poſt Pippini mortem excogitata eſt, 
Zquitati ac ſanQitati Zachariz Papz plurimum adver- 
fatur,——Eccl:/iaſtic annals of the French, tome 2. page 
319. | 

ceremony 
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ceremony the more, and a phantom the leſs ; he 
acquired nothing thereby but the noyal ornaments, 
there was 10 cbange made in the nation. 

'This I bave faid, ip order to fix the moment of 
the revolution, to the end that we may not be wail- 
taken in looking upon that as a revolution which 
was only 2 conſequence iof 3. 

When Hugh Capet was crowned king at the be» 
ginaing of the third race, there was a much greater 
change, becauſe the ki ogg paiiced from a tare of 
anarchy to ſore kind of a government ; but when 
Pepin aſcended the throne, there was only a tran- 
fition from one government to another af the ſame 
nature. 

When Pepin was crowned king, there was only 
a change of name; but when thugh Capet was 
crowned, there was a change in the mature of the 
thing, becauſe by uniting a great Hef +9 the crown 
the anarchy ceaſed. 

When Pepin was crowned, the title of king was 
united to the higheſt office ; whan Hugh Capat was 
crowned it was united 20 the : CODER 


CH A ÞP. XVII. 


A particular thing i in the eletion of the kings of the 
ſecond race, 

W E find by the formulary * of Pepio's can{ecra- 
tion, that Charles and Carlaman were alfo a» 

| Nointed and blefled ; and that the French mobility 

bound themſclves, an pain of anterdiftion and .cx- 

communication, never to-chuſe a prince + of ane- 

ther family. 


* Vol. z. of the hiſtorians of France, by'the "ng | 
dictines, page 9, 

+ Ut nunquam de alterins ombis regem in vo 
przſumant eligere, ſed ex iploram. TVs, 5, of the ou 
Porians Y France, Page IO, 

VorL, II. 3L It 
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Tt appears by the wills of Charlemagne and Lewis 
le Debonnaire, that the Franks made a choice a- 
mong the king's children ; which agrees with the 
above-mentioned clauſe. And'when the empire was 
transferred from Charlemagne's family, the'election, 
which before had been conditional, became ſimple 
and abſolute; ſo that the ancient. conſtitution was 
altered, k 

Pepin perceiving himſclf near his end, aſſembled 
* the lords both temporal and ſpiritual at St. De- 
nis, and divided his kingdom between his two ſons, 
Charles and Carloman, We have not.the acts of this 
aſſembly ; but we find what was there tranſacted, in 
the author of the ancient hiſtorical collection, pu- 
bliſhed by Caniſius, and in + the writer of the an- 
nals of Metz, according to | the obiervation of 
Baluſms, Here I meet with. two things in ſome 
meaſure contradiQory ; that he made this diviſion 
with the conſent of the nobility, and afterwards 
that he made it by his paternal authority. This 
proves. what I ſaid, that the - people's right in the 
ſccond race was to chuſc in the fame tamily ; it was, 
properly ſpeaking, rather a right of excluſion, than 
that of elcCtion, 

This kind ot eleftive right is confirmed by the 
records of the ſecond race. Such is this capitula- 
ry of the diviſion of the empire made by Charle- 
magne among his three children, in which, after 
{ertling their diviſion, he ſays ||, '** That if one of 
© the three brothers happens to have a fon, fuch 
<« as the people ſhall be willing to chulſe as a fit 
*c perſon to ſucceed to his father” s ng A his 
* uncles ſhall conſent to it,” - 


* In the year 968, 

+ Tome 2. leftionis antiquz. | 

+ Edition of the capitularics, tome 1. page 198, 

| In the 1lt capitulary of the YEA 896, Baluſius's 


edition, page 439+ art, $. Or 
This 


Chap. 17. OF LAWS. ' an 


*'This ſamerregularion is to be met with in the di- 
viſion * which Lewis le Debonnaire made amon 
his three children, Pepin, Lewis, and Charles, in 
the year 837, at the aflſembly of Aix-la-Chapelle 
and likewiſe, in another + divifion, made twenty 
years before, by the ſame emperour, between Lo- 
tarius, Pepin, and Lewis. We may likewiſe ſee 
the oath which Lewis the Stammerer took at Com- 
peigne, at his coronation, / Lewis, by the divine 
mercy, and the people's eleftion t, appointed king, do 
promiſe . . . . What | ſay is confirmed by the aQts 
of the council of Valence || held in the year 890, 
for the eleCtion of Lewis ſon of Boſon to the king- 
dom of Arles, Lewis was there elected ; and the 
principal reaſon they give for chuſiog him i 1s, that 
he was of the Imperial family yg, that Charles the 
Fat had conferred upon him the dignity of king, 
and that the emperour Arnold had inveſted him 
by the ſceptre, and by the miniſtry of his ambaſ- 
ſadours. The kingdom of Arles, like the other 
diſmembered or . dependent Kingdoms. of Charle- 
magne, was elective and HPP; 


* In Goldalt, Imperial. Conſitur. tome 2. page I9. 
+ Balufi ius's edition, page 574: art. 14- 'S1 vero a- 

avi illorum decedens legitimos filios reliquerit, non 
inter eos poteſtas ipſa dividatur, ſed porius populus 
pariter conveniens, unum ex iis quem domirins volue- 
rit eligat ; & hunc ſehior frater in loco fratris ct filit 
ſuſcipiat. LN | 

t Capitulary of the year 8975, Baluſis' edition, 
Page 272. 

| In father Labbe's councils, tome 9. vol. -424. and 
in-Dumont's corp, diplomat, fome 1. Art; J6- . 

} By the mother's lide. | 


3L2 | - : + -* CHAP, 
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CHARLEMAGNE. 


(CHARLEMAGNE attention was to reftrain 

the powerof the nobility within proper bounds, 
and to hinder them from opprefling the freemen 
and the clergy. He balanced the feveral orders of 
the ſtate, and remained perfeCt maſter of them all. 
The whole was united by the ſtrength of his ge- 
nius. He led the nobility continually from one ex- 
pedition to another ; giving them no time to form 
defigns of their own, but employing them entirely 
in following his. The empire was ſupported by 
the greatneſs of its chief : The prince was great, 
but the man was greater. The kings his children 
were his firſt ſubje&s, the inſtruments of his power, 
and patterns of obedience. He made admirable 
regulations - and, what was ftill more admirable, 
he took care to ſee them executed. His genius dif- 
fuſed itſelf through every part of the empire. We 
find in this prince's Iaws a ſpirit of forecaſt and fa- 
gacity that compriſes every thing, and a certain 
force that makes every _ give way, All pre- 
texts * for .evading the performance of duries arc 
removed, negletts are correed, abuſes reformed, 
'or prevented. He knew how to puniſh, but he 
underſtood much better how to pardon, He was 
_ great in his deſigns, and fimple in; the execution of 
them. No prince was ever poſlefled in a higher 
degree of the art of performing the greateſt things 
with eaſe, and' the moſt difficult with expedition. 
He was continually traverſing the feveral parts of 
his vaſt empire, and made them feel the weight of 


* See his 3d capitulary of the year 811, page 486. 
art. I, 2, 3, 4» 5, 6, 7, and 8. and the 1ſt capitulary 
of the year 812, page 490. art. 1. and the capitulary 


of the year 812, page 494. art. 9, 11, and others, xi 
his 
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his hand wherever it fell. New difficulties ſprung 
up on every fide, and on every fide he removed 
them, Never prince had more reſolution in facing 
dangers ; never prince knew better how to ſhun 
them. He mocked all manner of perils, and par- 
_ ticularly thoſe to which great conquerors are gene- 
rally ſabje&, namely conſpiracies. This ſurpri- 
fing prince was extremely moderate, of a very mild 
character, and of a plain ſimple behaviour. .He 
loved to converſe freely with the lords of his court, 
He gave way perhaps too much to his paſlion for 
the fair-ſex; a failing, however, which in a prince 
who always governed by himſelf, and who ſpent 
his life in a continual ſucceſſion of toils, may merit 
ſome indulgence. He was wonderfully exact in his 
expences; adminiſtering his demeſnes with pru- 
dence, attention, and oeconomy. A. father * might 
Hearn from his laws how to govern his family ; and 
we find in his capitularies the pure and ſacred 
fource from whence he derived his riches. I ſhall 
add only one word more: He gave orders that + 
the eggs of the barons of his demeſnes, and the ſu- 
perfluous herbs of his gardens, ſhould be ſold; a 
moſt wonderful oeconomy in a prince, who had 
diſtributed among his people all the riches of the 
Lombards, and the immenſe treafures of thofe 
Huns who had plundered the univerſe. 
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CHAP. XIX. 
The ſame ſubjeF continued, 


Fs great prince was afraid leſt thoſe whom he 
intruſted in different parts with the command, 


* See the capitulary de willis in the year Boo, his 
2d capitulary of the year 813, art. 6, and 19. and the 
5th book of the capitularies, art. 303. | 

+ Capitul. de vi/lis, art. 39, See this whole capti- 
tulary, which is a maſterpiece of prudence, good ad- 
miniſtration, and oeconomy, 

y ſhould 
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ſhould be inclined to_ revolt 3' and thought. he 
ſhould find tnore docility among the clergy. . For 
this reaſon he ere&ted a great number of bithoprics 
in Germany +, and endowed them with very: large 
fiefs. It appears by ſome charters, that the clauſes 
containing the prerogatives of thoſe fiefs, were not 
different from thoſe which were commonly inſerted 
in thoſe grants +; though at preſent we find the 
principal ectleliaſtics of Germany inveſted with a 
ſovereign power, | Be that as it may, theſe were 
{"me of the contrivances he uſed againſt the Saxons, 

'That which he could not expect from the indolence 
and ſupineneſs of a vaſfal, he thought he might 
promiſe himſelf from rhe ſedulous attention of a 
biſhop. Beſides, a vaſial ot thar End, far from 
making uſe of the conquered people againſt him, 
would rather ſtand in need of his afliſtance to ſup- 
port himſelf againſt his people. 


© #4 PAX 
The Succeſſours of Charlemagne. 


HEN Auguſtus Czfar was in Egypt, he or- 
dered Alexander's tomb: to be opened; and 

upon their aſking him whether he was will willing . 
they thould open the tombs of the Prolemies, he 
antwered that he wanted to fee the king, and nor 
the dead, 'Fhus, in the hiſtory of the ſecond race, 
we are continually looking for Pepin and Charle- 


'+ See among others the fond: ation of the archbi- 
ſhopric of Bremen in the capitulary of-the-year 789, 
Baluſtus's edition, . page 245. 

f For inftance, the provibition to the king” $ judges 
againlt entering upou the territory to demaud the ſre- 
ea, and outer duties, 1 have faid a goou deal con- 
ceraing this in the preceding book, 

magne ; 
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magne; we want to fee the kings, and not the 
dead. 

A. prince who was the ſport of his paſſions, and 
a' dupe even to his virtues; a prince wha. never 
underitood rightly either his own {trength or weak- 
neſs a prince who was incapable of making him- 
ſelf either feared or beloved ; a prince, in fine, who 
with few vices in his heart, had all manner of de- 
feQts in his underſtanding, took the reigns of the 
empire into his hand which had been held by 
Charlemagne, | 

Lewis le Debonnaire mixing all the indy] gence of 
an old huſband, with: all the weakneſs of an old 
king, flung his family into diſorder, which was fol- 
lowed with the downfal of the monarchy. He was 
continually altering the diviſions he had made a- 
mong his children. And yet theſe diviſions had 
been confirmed each in their turrr by his own oath, 
and by thoſe of his children and the nobility, 'This 
was as if he wanted to try the fidelity of his ſubjects; IP 

it was endeavouring by confuſion, ſcruples, and e- 
quivocation, to puzzle their obedience ; it was con- 
founding the ditterent rights of thoſe princes, and 
rendering their titles dubious, eſpecially at a. time 
when there were but few ſtrong holds, and when 
the principal bulwark of authority was the fealty 
{worn and accepted. 

The emperour's children, in order to preſerve 
their diviſions, courted the clergy, and granted 
them privileges till then unheard. 'Phele privileges 
were ſpecious; the clergy were induced to warrant 
a thing which thoſe princes would have been glad _ 
they had authoriſed. Agobard * repreſents to 
Lewis le Debonnaire, his having ſent Lotarius to 
Rome, in order to have him declared emperour ; 
and that he had made a diviſion of his dominiorls 
among his children, after having cottulted heaven 


* Sce his letters, | b-295 LEED in 
1 fs | by 


456 THE SPIRIT Book XXX1. 


by three days faſting and praying. What defence 
could a ſuperſtitious prince make againſt the attack 
of ſuperſtition ! It is eaſy to perceive what a ſhock 
the ſupreme authority muſt have twice received 
from the impriſonment of this prince, and from 
His pnblic penance; they wanted to degrade the 
Eing, and they degraded the regal dignity. 
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CHAP. XXI. | 
The fame ſubjef continued. 

[HE ſtrength which the nation had derived from 

Charlemagne, laſted well enough under Lewis 

le Debonnaire, to enable the ſtate to ſupport its 

grandeur, and to command reſpe& from ſtrangers. 

'This prince's underſtanding was weak, but the na- 

tion was warlike. 'The royal authority declined at 

home, though there ſeemed to be no diminution 
of power abroad. 

Charlemagne, his father, and his grandfather, 
were ſucceſlive rulers of the monarchy. 'The firſt 
flattered the avarice of the foldiers ; the other two 
that of the clergy ; and the children of Lewis le 
Debonnaire, excited the ambition of both, 

In the French conſtitution, the whole power of 
the ftate was lodged in the hands of the king, the. 
nobility, and clergy. Charles Martel, Pepin, and 
Charlemagne, . joined ſometimes their intereſt with 
one of thoſe parties to check the other, and gene- 
rally with both : But the children of Lewis le De- 
bonnaire disjomed both thoſe bodies from the king, 
by which means the royal authority was too much 
dcbilitated. | | 


. | CH AP. XXI. | 
The ſame fubjeft contmucd, 


"PHE ciergy had reaſon to repent the proteQtion 
= they had given to Lewis le Debonnaire's _ 
| ren 
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dren. This prince, as I have already obſerved, had 
never given * any of the church-lands by precepts 
ro the lairy ; but it was not long before Lotarivs in 
Italy, and Pepin in Aquitaine, quitted Charle- 
' magne's plan, and reſumed that of Charles Martel. 
The clergy had recourſe to the emperour againſt 
his children, but they themſelves had weakened the 
authority they fued. In Aquitaine ſome condeſcen- 
fion was ſhewn, but none in Italy. 

The civil wars with which the life of Lewis le 
Debonnaire had been embroiled, were the ſeed of 
thoſe which followed his death. 'The three bro- 
thers, Lotarius, Lewis, and Charles, endeavoured 
each to bring over the nobility to their party. To 
thoſe therefore who were willing to follow them, 
they granted the church-lands by precepts ; ſo thar 
to gain the nobility, they ſacrificed the clergy. 

We find in the capitularies +, that thoſe princes 
were obliged to yield to the importunity of ſo ma- 
ny demands, and that what they would not often 
have freely granted, was extorted from them : We 
{ce that the clergy thought themfelves more op- 
preſſed by the nobility than by the kings. It ap- 
pears alſo, that Charles the Bald + became the 

piek greateſt 


* See what the biſhops ſay in the ſynod of the year 
Bas apud Teudonis villam, art. 4. 

+ See the ſynod in the year 845, apud Teudonis vit- 
lam, art. 3, and 4. which gives a very exact deſcrip- 
tion of things ; as alſo that of the ſame year, held at 
the palace of Vernes, art. 12, and the ſynod of Beau- 
vais alſo in the ſame year, art. 3, 4, and 6. and the 
capitulary i villa Sparnaco, in the year 846, art. 20. 
and the letter which the biſhops aflemblecd at Rheims 
wrote, in 858, to Lewis king of Germany, art. 8, 

+ See the capitulary iz villa Sparnaco, in the year 
3846. The nobility had ſet the king againſt the bi- 
ſhops, inſomuch that he expelled them from the afſ- + 
ſembly ; ſome canons of the ſynods were picked out, 

You, I. 3 M hn and 
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greateſt enemy of the patrimony of the clergy, 
whether he was moſt incenſed againſt them for ha- 
ving degraded his father on their account, or whe- 
ther he was the moſt timorous, Be this as it may, 
we meet with * continual quarrels in the capitula- 
ries between the clergy who dceinanded their lands, 
and the nobility who refuſed, evaded, or deferred 
to reſtore them; and the kings between both. 

'The ſituation of things at that time is a ſpectacle 
really deſerving of pity. While Lewis le Debon- 
naire made immenſe donations out of his demeſnes 
to the church, his children diſtributed the poiſti- 
ſions of the clergy among the laity, The ſame 
hand which founded new abbies, often pulled down 
the old ones, The clergy had no fixed ſtate; one 
moment they were ſtripped, another they received 
ſatisfaction ; but the crown was continually lo 
ſing. | 


and they were told that theſe were the only ones 
which ſhould be obſerved; nothing was granted them 
but what was impoſlible to be refuſed, See art. 20, 
21, 22. See alſo the letter which the biſhops afſem- 
bled at Rheims wrote, in the year 858, to Lewis king 
of Germany, and the edid of Piltes, in the year 864; 
art. 5, 

* See this very capitulary in the year 846, in vil- 
la Sparnaco, See alſo the capitulary of the aſſembly 
held apud Marſnam, in the year 847, art. 4, where 
the clergy reduced themſelves to demand only the re- 
ſtitution of what they had been poſſeſſed of under 
Lewis le Debonnaire. See allo the capitulary of the 
year 851. apud Marſnam, art, 6, and q, which con- 
firms the nobility and clergy in_ their ſeveral poſſeſ- 
ſions; and that apud Borrnilum, in the year 856, which 
15 a remonſtrance of the biſhops to the king, becauſe the 
evils, after ſo many Jaws, had not been remedied ; 
and in fine, the letter which the biſhops aſſembled at 
Rheims wrote, in the year 858, to Lewis king of 
Germany, art. 8, 


Towards | 
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Towards the cloſe of the reign of Charles the 
Bald, and from that time forward, there was an 
end of the diſputes of the clergy and laity, con- 
cerning the reſtitution of lands. 'Fhe biſhops in- 
aced breathed our {till a few ſighs in their remon- 
ſtrances to Charles the Bald, which we find in the 
capitulary of the year 856, and in the letter * they 
wrote to Lewis king of Germany, 1n the year 858 : 
But they propoſed things and challenged promites 
ſo often eluded, that we plainly fee they had no 
longzr any hopes of obtaining their deſire. 

All that could be expected then, was Þ to repair 
in general the 1njuries done both to church and 
ſtare. The kings engaged not to deprive their vaſ- 
ſals of their freemen, and not to give away the 
church-lands any more by precepts Þ ; fo that the 
intereſts of the clergy and nobility ſeemed then to 
be united, | 

'The dreadful depredations of the Normans, as 
i have already obſerved, contributed greatly to put 
an end to thoſe quarrels. 

The authority of our kings diminiſhing every 
day, both for the reaſons already given, and thoſe 
which I ſhall give hereafter, they thought they had 
no better reſource left, than to put themſelves in 
the hands of the clergy. But the clergy had wea- 
kened the power of rhe kings, and the kings had 
weakened the influence of the clergy. 

In vaia did Charles the Bald and his ſucceflours 
call in the church to ſupport the ſtate, and to pre- 
vent its fall; in vain did they avail themſelves of 


*. Art; 8. 

+. See the capitulary of the year 852, art, 6, and 7, 
+ Charles the Bald, in the ſynod of Soiflons, ſays 
that he had promiſed the bithops not to iſſue out any 
more precepts relating to church lands, Capitularies 
& the year 855;, art, 11. Balufius's edition, tame 2. 

age 56. 
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the * reſpceCt the people had for that body, to main- 
tain that which they ſhould have alſo for their 
prince ; in vain did they endeavour Þ to give an au- 
thority to their laws by that of the canons; in vain 
did they join the eccleſiaſtic * with the civil puniſh- 
ments ; in vain to counterbalance the authority of 
the count || did they give to each biſhop the title 
of their commiflary in the ſeveral provinces : It was 
impoſſible for the clergy to repair the miſchief they 
had done ; and a terrible misfortune, of which 1 


ſhall ſpeak anon, tumbled the crown to the 
ground, 


CH AP. XXII 


That the freemen were rendered capable of balding 
feefs. 

I Said that the freemen were led againſt the enemy 

by their count, and the vaſlals by their lor, 


* See the capitulary of Charles the Bald, apud Sa- 
ponarias, 1n the year 859, art. 3. ** Venilon, whom 
«© I made archbiſhop of Sens, has conſecrated me z 
* andT ought not to be expelled the kingdom by any 
*© body,” /altem fine audientia & judicio epiſcoporum, 
guorum miniſterio in regem ſum conſecratus, & qui thro- 
ni Dei ſunt didti, in quibus Deus ſedet, & per quos ſua 
decernit judicia, quorum paternis corredtionibus & caſii- 
gatoriis judictis me ſubdere fui paratus, & in preſents 
{ m ſubditus. 

+ See the capitulary of Charles the Bald, de Ca- 
riſiaco, in the year 857, Baluſius's edition, tome 2. 
page 88. art. 1, 2, 3, 4, and 7. 

j See the. fonod of Piſtes, in the year 862, art. 4. 
and the capitulary of Carloman and of Lewis II. apud 
Vernis palatium, in the year 883, art. 4, and 5. 

| Capitulary of the year 876, under Charles the 
Bald, in ſynodo Pontigonenſi, Balufius' s edition, art. 


TH | 
This 
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This was the reaſon that the ſeveral] orders of the 
{tate balanced each other; and thongh the King's 

_ vaſſils had other vails under them, yet they 
might be overawed by the count, who was at the 
head of all the freemen of the monarchy, | 

The freemen * were not allowed at firſt to yow 
ſealty for a ficf; but in proceſs of time this was 
permitted : And I find that this change was made 
during the time that elapſed from the reign of 
Gontram to that of Charlemagne, 'This I prove 
by the compariſon that may be drawn between the 
treaty of Andely +, ſigned by Gontram, Childe- 
bert, and Queen Bruncchild, and the 75 divifion 
made by Charlemagne among his children, as well 
as a like diviſion made by Lewis le Debonnaire. 
Theſe three acts contain pretty near the ſame regu- 
lations, with zegard to the vatlals: And as they re- 
oulate the very ſame points, under almoſt the ſame 
circumſtances, the ſpirit, as well as the letter, of 
thoſe three treaties, are very. near the ſame 1n this 
reſpect. 

But as te what concerns the freemen, there is 
a capital difference, The treaty of Andely does 
not fay that they might vow fealty for a fief ; 
whereas we find, in the diviſions of Charlemagne 
and Lewis le Debonnaire, expreſs clauſes to em+ 
power them to vow fealty, 'Lhis ſhews that a new 
uſage had been introduced after- the treaty of An- 
dely, whereby the freemen were become capable of 
this great privilege, 

This muſt have happened when Charles Martel, 
after diſtributing the church- lands to his ſoldiers, 


* See what has been ſaid aleaidy: book xxx, laft 
chapter towards the end, 
+ In the year 587, in Gregory of Tours, book i Ix, 
+ See the following chapter, where I ſhall ſpeak 
more diffuſively of thoſe divifions; and the notes in 
which they arc quoted. 


_ partly 
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partly in fief, and partly as all:dia, made a kind of 
revolution in the feudal laws, Ir is very probable 
that the nobility who were ſeiſed already of fiefs, 
tound a greater advantage in receiving the new 
grants as allodia; and that the freemen thought 
themielves happy in accepting them as fiefs. 


CD ——_— — 


CH AP, AXIV. 


'T HE PRINCIPAL CAUSE OF THE HUMILIATION 
OF THE SECOND RACE, 


Changes in the allodia, 
HARLEMAGNE, in the diviſion * mentioned 


I ia the preceding chapter, ordained, that after 
his death the vaſſals belonging to each king ſhould 
be permitted to receive benefices in their own 
prince's dominions, and not in thoſe + of another ; 
whereas they 7 might keep their allodial eſtates in 
any of their dominions. Burt he adds ||, that every 
freeman might after the death of his lord vow feal- 
ty in any of the three kingdoms to whom he plea- 
fed, as well as he that never had had a lord. We 
find the ſame regulations in the diviſion which 
Lewis Ie Debonnaire made among his children in 
the year 817, | | 


* Tn the year 806, between Charles, Pepin, and 
Lewis; itis quoted by Goldaſt, and by Balufius, tome 
I, Page 439. 

+ Art. 9. page 443. which is agreeable to the trea- 
ty of Andeley in Gregory of Tours, book ir. 

+ Art, 10, and there is no mention made of this in 
the treaty of Andely. | 

4 In Baluſius, tome 1. page 574. Licentiam habeat 
unuſquiſque liber homo qui ſeniorem non habuerit, cuicum- 
gue ex his tribus fratribus valuerit, ſe commendandi, art. 
9. See allo the diviſion made by the ſame emperour, 
'n the year 837, art. 6, Baluſius's edition, page w_ 

ut 
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But though the freemen had vowed fealty for a 
fief, yet the count's militia was not thereby wea- 
kened ; the freeman was ſtill obliged to contribute 
for his ali,dium, and 10 get people ready ior the 
ſervice belonging to it, at the proportion of one 
man to four manors; or elſe ro procure a man 
that ſhould ſ-rve the fief in his ſtead. And when 
ijome abules had been introduced upon this head, 
they were redreilcd, as appears by the conſtitutions 

* of Charlemagne, and by that + of Pepin king of 
Italy, which explain each other. 

The remark made by hiſtorians, that the battle 
of Fontcnay was the ruin of the monarchy, is very 


true ; but 1 beg leave to caſt an eye on the unhap- 


py conſequences of that day. 

Some time after that battle, the three brothers, 
Lotarius, Lewis, and Charles, made a treaty 7, 
wherein I find ſome clauſes which muſt have al- 
tered the whole political ſyſtem of the French go- 
vernment, 

In the declaration || which Charles made to the 
people of that part of the treaty relating to them, 
he ſays, that SF every freeman might chuſe whom 


* In the year 811, Baluſius's edition, tome 1, page 
486. art, 7. and 8. and that of the year 812, ibid. 
Page 490. art, 1, U! omnis liber homo qui quatuor man- 
ſes veſtitos pri ſuo, five de alicujus beneficio, habit, 
iſe Je praparet, & ipſe in hoſtem pergat, five cum ſeniore 
ſuo, &c, See allo the capitulary of the year 807, Ba- 
luſius's edition, tome 1. page 458. 

+ In the year 793, inſerted 1 + the law of the Lom+» 
bards, book iii. tit. 9. chap. 


+ In the year 847, quoted by Aubert Lemire, and. 


Baluſius, tome 2. page 42. Conventus apud Marſnam, 
| Adnunciatio, 


$ Ut unuſquiſque liber homo in noſtro regno ſe- 
niorem quem voluerit in nobis, et in noſtris fidelibus, 
accipiat, rt. 2, of the geclaration of Charles. 
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he pleaſed for his lord, whether the king or any of 
the nobility; Before this treaty the freeman might. 
vow fealty for a fief ; but his al/odinm {till continu- 
ed uader the immediate power of the king, that is, 
under the count's jurifdifttion ; and he depended 
on the lord to whom he had vowed fealty, only on 
account of the fizf which he had obtained, - After 
that treaty every treeman had a right to fubject his 
allodium to the king, or to any other lord, as he 
thought proper. The queſtion is not concerning 
thole who put themſelves under the protection of 
another for a fief, but about thoſe who changed 
their a/lodium into a hef, and withdrew themſelves, 
as it were, from the civil juriſdiction, to enter un- 
der the feudal power of the king, or of the lord 
whom they thought fit to chule, 

'Thus it, was that thoſe who formerly were only 
under the king's power, as freemen under the 
count, became inſenſibly vaſlals one of another, 
fince every freeman might chuſe whom he pleaſed 
for his lord, the king, or any of the nobility, 

2. It a man changed an eſtate, which he poſ- 
{-A:4 in perpetuity, into a fief, this new fief could 
no longer be only for life. Hence we fee, a ſhort 
time atrer, a * general law for giving the fiefs to 
the children of the preſent poſlcflor : It was made 
by Charles the Bald; one of the three contracting 
Princes, | 

What has been ſaid concerning the liberty every 
freeman had in the monarchy, after the treaty of 
the three brothers, of chuſing whom he pleaſed for 
his lord, the king, or any of the nobility, is con- 
tirmed by the atts ſubſequent to that time. 


* Capitulary of the year 877, tit. 53. art. 9, & 10, 
apud Carifiacum, Similiter & de noftris vaſſalis facien- 
dum eft, &, This capitulary relates to another of 
the ſame year, and of the ſame place, art, 3. | 


-— Iu 
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In the reign *® of Charlemagne, when a vaſſal 
had reccived a thing of a lord, were it worth only 
a ſol, he could not afterwards quit him. But, un- 
der Charles the Bald, the vatfals + might follow 
their intereſts or their caprice with impunity ; and 
this prince explains himſelf ſo ſtrongly on this ſub- 
ject, that he ſeems rather to encourage them to 
enjoy this liberty, than to reſtrain it, In Charle- 
magne's time, benefices were rather perſonal than 


real ; afterwards they became rather real than per- 
ſonal. 


CHAP. XXV, 
Changes in the feefs., 


"JHE ſame changes happened in the fiefs, as in 
the allodia, We find by the capitulary þ| of 
Compeigne, under King Pepin, that thoſe who 
had received a benefice from the king, gave a part 
of this benefice to different bondmen ; but theſe 
parts were not diſtin& from the whole. The kin 
revoked them when he revoked the whole ; and, 
at the death of the king's vaſſal, the rear-vaſlal loſt 


* Capitulary of Aix-la-Chapelle, in the year 813, 
art. 16. 9uod nullus ſeniorem ſuum dimittat, poſiquam 
#b eo acceperit valente ſolidum unum ; and the Fapuolary 
of Pepin, in the year 783, art. 5. 

+ See the capitulary de Carifiaco, in the year 856, 
art, 10, and.13, Baluſius's edition, tome 2. page 
83. in which the king, together with the lords ſpi- 
ritual and temporal, agreed to this: E? / aliquis de 
vobis fit, cui ſuus ſenioratus non placet, & illi ſimulat ad 


alium ſeniorem melius quam ad illum acaptare poſſit, it, ve- 


niat ad illum, et ifſe tranquille et pacifico animo donet 
ll: comeatum 


niorem acaptare potuerit, pacifice habeat, 


Þ In the year 7 57, art, 6, Balnfius's edition page, 
I81. 


YoL. He —Y M- alſo 


et quod Deus ili cupierit ad alium ſe- 
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alſo his rear-fief ; and a new beneficiary ſucceeded, 
who likewiſe eſtabliſhed new rear-vaſlals. 'Thus it 
was the perſon, and not the rear-fief, that depend- 
ed on the fief: On the one hand, the rear-vaſſa] 
returned to the klng, becauſe he was not tied for 
ever to the vaſſal; and the rear-fief returned alſo 
ro the king, becauſe it was the fief itſelf, and not 
_ a dependance of it, 

_ Such was the rear-vaſlalage, - while the vefs were 
during pleaſure ; and ſuch was it alſo, while they 
were for life, This was altered when the fiefs de- 
ſcended to the next heirs, and the rear-fiefs the 
ſame. That which was held before immediately of 
the king, was held now mediately ; and the regal 
power was thrown back, as it were, one degree ; 
iometimes two, and oftentimes more. 

We find 1n the books * of the fiefs, that though 
the king's vaſſals might give away in hef, that is, 
in rear-fief to the king, yet theſe rear-vaſſals or 
petty vavaſors could not pive alſo in fief ; ſo that 
whatever they had piven, they might always re- 
ſume. Beſides, a grant of that kind did not de- 
ſcend to the children like the fiefs, becauſe it was 
not ſuppoſed to have been made according to the 
law of the fiets, 

If we compare the ſituation in which the rear- 
vaſſalage was at the time when the two Milaneſe ſe- 
nators wrote that book, to what it was under King 
Pepin, we ſhall find that the rear-fiefs preſerved + 
their primitive nature-longer than the hefs. 

But when thoſe ſenators wrote, ſuch general ex- 
ceptions had been made to this rule, as had almoſt 
aboliſhed it, For. if a perſon +, who had received 
a fict of a rear-vailal, happened to follow him up- 
on any expedition to Rome, he was intitled to all 


* BCok 1. chap. 1. 
+ At leaſt, in lealy and Germany, 
} Book 1, of fiets, chap, i, 


the 
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the privileges of a vaſſal, In like manner, if he 
had given money to the rear-vaſſal to obtain the 
fief, the latter could not take it from him; nor hin- 
der him from tranſmitting it to his ſon, till he re- 
turned him his money. In fine, this rule * was no 
longer obſerved in the ſenate of Milan. 


CHA P. XXVI. 
Another change which happened : in the fiefs. 


JN Charlemagne' s time + they were obliged, under 

great penalties, to repair to the general meeting 
in caſe of any war whatſoever; they admitted of 
no excuſcs, and it the count exempted any one, he 
was liable himſelf to be punithed. But the treaty 
of the three brothers | made a reſtriction || upon 
| this head, which reſcued the nobility, as it were, 
out of the king's hands; they were no longer ob- 
liged to ſerve intime of war, but when the war was 
defenfive, In others, they were at liberty to fol- 
low their lord, or to mind their buſinets. 

The death of an hundred thouſand French, ar 
the battle of Fontenay, made the few remains of 
the nobility imagine, that, by the private quarrels 
of their kings, about their reſpcEtive ſhares, they 
ſhould be uiterly exterminated, and that rheir am- 
bition og Jealouſy would cauſe the effuſion of 


* Book i. of fiefs; chap. 1. 

+ Capitulary of the year 802, art, 7. page 365. 

+} Apud Maningn, 1 in the year 845. Baluſius's edi- 
tion, page 

| Volums ut cujuſcumque noſtrum homo, in' cu- 
Juſcumque regno fit, cum ſeniore ſuo in hoſtem, vel 
aliis ſuis utilitatibus, pergat, niſi talis regni invaſio 
quam LamTuveRt dicunt, quod abfit accederit, ut 
omnis populus illius regnt ad eam repellendam com- 
muniter pergat, Art, 5. ibid, page 44. 

3 N 2 "whit 
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what little blood was left. A law was therefore 
paſſed, that the nobility ſhould not be obliged to 
ſerve their princes in the wars, unleſs it was to de- 
fend the ſtate againſt a foreign invaſion. "Fhis law 
* obtained for ſeveral ages. 


CH AP; XXVIL 


' Changes which happened in the great offices, and in 


the feefs. 
FE VERY thing ſeemed to be infe&ted with a parti- 


eular vice, and to be corrupted at one and the 
ſame time, I took notice, that in the beginning 
ſeveral fiefs had been alienated in perpetuity ; but 


_ thoſe were particular caſes, and the fiefs in general 


preſerved their nature ; ſo that if the crown loft 
ſome fiefs, ſhe had ſubſtituted others in their ſtead. 
I likewiſe took notice, that the crown had never a+ 
lienated the great offices in perpetuity Þ+. 

But Charles the Bald made a general regulation, 
which equally affe&ed the great offices and the fiets. 
He ordained in his capitularies, that the + counties 
thould be given to the count's children, and that 


this regulation ſhould alſo take place in reſpect to 
the ficts, | 


* See the law of Guy king of the Romans among 
thoſe which were added to the Salic law, and to that 
of the Lombards, tit. 6. $ 2. in Echard, | 

+ Some authors pretend, that the county of Tou- 
louſe had been given away by Charles Martel, and 
paſſed by inheritance down to Raymond the laſt 
count ; but, it this be true, it was owing to ſome cir- 
cumſtances, which might have been an inducement to 
chuſe the counts of Toulouſe from among the chil- 


_ dren of the laſt poſſeſſor 


t See his capitulary of the year 877, tit. 53. art. 9, 
and 10. apud Carifiacum ; this capitulary is relative to 
another of the ſame yearau d place, art. 3. 

We 
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We ſhall ſee preſently that this regulation recei- 
ved a much greater extent, inſomuch that the great 
offices and fiets went even to more diſtant relations. 
From thence it followed, that ihe greateſt part of 
the lords, who held immediately of the crown, held 
now only mediately. 'Thoſe counts who formerly- 
adminiſtered juſtice in the king's placita, and who 
led the freemen againſt the enemy, found them- 
ſelves {ituated between the king and his treemen ; 
and the king's power was removed further off an- 
other degree. 

Again, it appears by the capitularies *, that the 
counts had benefices annexed to their count, 
and vaſlals under them. When the counties be- 
came hereditary, the count's vaſlals were no longer 
the immediate vaſlals of the king ; and the benehices 
annexed to the counties were no longer the king's 
benefices : the counts grew powerful, becauſe the 
vaſſals they had already under them enabled them to 
procure others, 

In order. to be convinced how much the monar- 
chy was thereby weakened towards the end. of the 
ſecond race, we have only to turn our eyes to what 
happened at the beginning of the third, when 
the multiplicity of rear-fiefs flung the great vaſlals l 

Into deſpair. | KK 

It was a cuſtom + of the kingdom, that when the if 
elder brothers had given ſhares to their younger 
brothers, the latter paid homage to the elder ; fo 
that the reigning lord held them only as a rear-fief. + 
Philip Auguſtus, the duke of Burgundy, the counts F. 


* The 3d capitulary of the year 812, art. 9. and t 
that of the year 815, art. 6. on the Spaniards, The [] 
colle&tion of the capitularies, book 5. art. 228, and | \ 
capitulary of the year 869, art, 2, and that of the _ 'F 
year 877, art 13. Baluſtus's edition, | , 
+ As appears from Otho of Friſingen, of the ations | 
of Frederic, book 2, c. 29. | 
- 2 
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of Nevers, Boulogne, St. Paul, Dampierre, and 
other lords, declared | that henceforward, whe- 
\ ther the fief was divided by ſucceflion, or other- 
wiſe, the whole ſhould be held always ot the ſame 
lord, without any intermediation, This ordinance 
was not generally followed ; tor, as I have elle- 
where oblerved, it was impoſſible to make general 
ordinances at that time ; but many of our cuſtoms 
were regulated by them. 


CH A P. XAXVIII 


Of the nature of the fiefs after the reign of Charles 
the Bald. 


WE have obſerved, that Charles the Bald or- 
dained, that when the poſſeflor of a great of- 
fice or of a fief left a ſon at his death, the office or _ 
ficf ſhould devolve to him. It would be a difficult 
matter to trace the progreſs of the abuſes which 
from thence reſulted, and of the extenſion given to 
that law in each country. I find in the books * of 
the fiets, that, towards the beginning of the reign 
of the emperor Conrad II. the fiefs ſituated in his 
dominions did not deſcend to the grandchildren : 
| they deſcended only to one of the laſt poſteflour's. 
children f, who had been choten by the lord : thus 
the fiefs were given by a kind of eleftion, which the 
lord made among the children. 
| We have explained, in the ſeventeenth chapter of 
this book, in what manner the crown was, in ſome 
reſpetts, eleftive, and in others hereditary, under 
the ſecond race, It was hereditary, becauſe the 


t See the ordinance of Philip Auguſtus i in the Four: 
1209, in the new colleQion, 

* Book 1. tit. 1. 

+ Sic progrefium eſt, ut ad filios deveniret in quem 
dominus hoc vellet beneficium coufirmare, 15:4. 


kings 
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kings were always taken from that family, and be- 


cauſe the children ſucceeded ; it was eleCtive, by 
reaſon the people choſe from amongſt the children. 
As things of a ſimilar nature move generally alike, 
and one political law 1s conſtantly relative to ano- 
ther, the ſame ſpirit was followed | in the ſucceſi- 
on of fiefs, as had been followed in the ſucceſiion 
to the crown, Thus the fiefs were tranſmitted ro 
the children by the right of ſucceſſion, as well as of 
eleftion ; and each fief was become both elec- 
tive and hereditary, like the crown, 

This right of eleCQtion in the perſon of the lord, 
was not ſubſiſting || at the time of the authors of 
the books of fiefs, that 1s, in the reign of the em- 
root Frederic 1. 


—————_—_ CC 


C-H-A'P.'  XXIX. 
The ſame ſubjeft continued. 
T is mentioned in the books of the fiefs, that 
when * the emperor Conrad ſet out for Rome, 
the vaſſal in his ſervice preſented a petition to him, 
that he would pleaſe to make a law, that the ficts 


which deſcended to the children ſhould deſcend allo 
to the grandchildren ; and that he whoſe brother 


5 ——— 
—_  — - -- 


died without legitimate heirs, might ſuccced to the 


fief which had belonged to their common father : 
[This was granted. 


+ At leaſt, in Italy and Germany, 


| Quod hodie ita ſtabvilitum eſt, ut ad omnes 2qua- 


liter veniat. Bock r. / the fief5, tit. 1. 

I Gerardus Niger and Aubertus de Orto. 

* Cum vero Conradus Romam proficiſceretur, peti- 
tum eft a fidelibus qui in ejus erant ſervitio, ut, lege 
ab eo promnlgata, hoc etiam ad nepotes ex filio produ- 
.cere dignaretar ; & ut ſrater fratri ſine legitimo he- 
rede defuno, in beneficio quod corum patris fuit, 


ſuccedat, Bock 1. of flefo, tit, 1. 
In 
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In the ſame place it is faid, (and we are to re- 
member, that thoſe writers + lived at the time of 
the emperor Frederic I.), that the ancient civilians 
+ had always been of opinion, that the ſucceſſion of 
fiefs in a collateral line did not extend further than 
to couſin-germans by the father's ſide, though of 
late it was carried as far as the ſeventh degree, as 
by the new code they had extended it in a direct 
line in infinitum. It is thus that Conrad's law was 
inſenfibly extended. 

All theſe things ſuppoſed, the bare reading of 
the hiſtory of France is ſufficient to ſhow, that the 
perpetuity of tiefs was eſtabliſhed earlicr in France 
than in Germany, Towards the commencement 
of the reign of the emperor Conrad 11. in 1024, 
things were upon the ſame footing {till in Germa- 
ny, as they had been in France under the reign of 
Charles the Bald, who died in 877, But ſuch were 
_ the changes made in France after the reign of 
-Charles the Bald, that Charles the Simple found 
himſelf unable to diſpute with a foreign houſe his 


inconteſtable rights to the empire ; and, in fine, 


that, in Hugh Capet's time, the reigning family, 
_ ſtripped of all its demeſnes, was no longer able to 
maintain the crown, 

The weak underſtanding of Charles the Bald 
produced an equal weaknels in the French mo- 
narchy. But as Lewis king of Germany, his bro- 
ther, and ſome of his ſucceflours, were men of bet- 
ter parts, their government preſerved its vigour 
much longer, 


+ Cuyjas has proved it extremely well. 

+ Sciendum eſt, quod beneficium advenientes ex Ja- 
tere ultra fratres patrueles non progreditur ſucceſſione 
ab antiquis ſapientibus conftitutum, licet moderno tem- 
pore uſque ad ſeptimnm geniculum fit uſurpatum, quo4 
in maſculis deſcendentibus novo jare in inficitum ex- 
tenditur, 76:7, 


But 
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But, what do I ſay ? perhaps the flegmatic tem- 
per, and, if I dare uſe the expreſſion, the immu- 
tability of ſpirit peculiar to the German nation, 
made a longer ſtand than that of the French na- 
tion, againſt this diſpoſition of things, which 
perpetuated the fiefs, by a natural tendency, in fa- 
milies. » Yo | | 

Beſides, the kingdom of Germany was not laid 


waſte, and annihilated, as it were, like that of France, 


by that particular kind of war with which it had 
been haraſſed by the Normans and Saracens. There 
were leſs riches in Germaay, fewer cities to plun- 
der, leſs coaſts to ſcour, more marſhes to get over, 
'more foreſts to penetrate. The princes who did 
not ſee every inſtant their dominions ready to fall 
to, pieces, had leſs need of their vaſlals, and confe- 
quently had leſs dependence on them. And in all 


probability, if the emperors of Germany had not 


been obliged to be crowned at Rome, and to make 
continual expeditions into Italy, the fiefs would 
have preſerved their primitive nature much longer 
in that country. ys | 


CH AP. XXX. 
Tn what manner the empire was transferred from the 
HE empire, which, in prejudice to the branch 


- family of Charlemagne, 
T of Charles the Bald, ,had been already given to 
the * baſtard line of Lewis king of Germany, was 
transferred to a foreign houſe by the eleftion of 
Conrad duke of Franconia, in 912, The reign- 
ing branch in France, which was hardly able to 
diſpute a few villages, was-much leſs in a ſituation 
to. diſpute the empire, We haye an agreement 


$ Arnold, and his ſon Lewis IV, 
Vo. BH. 30 which 


zV ».4 
. 
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which paſſed between Charles the Simple and the 
emperor Henry I, who had ſucceeded to Conrad. 
It is called the compact of Bonn *, 'PThefe two 
princes met in a veflel, which had been placed in 
the middle of the Rhine, and ſwore eternal friend- 
ſhip. They uſed on this occaſion an excellent mid- 
dle term. Charles rook the title of king of Weſt 
France, and Henry that of King of Eaſt France. 
Charles contracted with the king.of Germany, and 
not with the emperor, | 


C:H A-P.. XXXI; 


In what manner the crown of France was tranferred 
to the houſe of Hugh Capet. 


"THE inheritance of the fiefs, and the general e- 
ſtabliſhment of rear-fiefs, extinguiſhed the po- 
litical, and formed a feudal government. Inſtead 
of that prodigious multitude of vaſfals who were 
'formerly under the king, there were now a few on- 
ly, on whom the others depended. "The kings had 
ſcarce any longer a dire& authority; a power 
which was to paſs through ſo many, and through 
ſuch great powers, either ſftopt or was loſt before it 
reached its term. "Thoſe great vaſſals would no 
Jonger obey ; and they even made uſe of their rear- 
vaſſals to withdraw their obedience. The kings 
deprived of their. demeſnes, and reduced to the ci- 
_ ries of Rheims and Laon, were left expoſed to their 
mercy ; the tree ſtretched out its branches too far, 
and the head was withered. The kingdom found 
_ Itſelf without a demeſne, as the empire is at pre- 
| Tent, The crown was therefore given to one of the 
molt potent vaſſals, les: 

The Normans ravaged the kingdom ; they came 
in a kind*of boats or ſmall veſſels, entered the 
mouths of rivers, and laid the country. waſte on 


* In the year 926, quoted by Aubert le Mire, cod. 
#onationum piarum, chap. 27. © 


btok 


Chap. 32. OF LAWS. 47% 


both ſides. The cities of Orleans * and Paris put 
a ſtop to thoſe plunderers, ſo that they could not 
advance further, cither on the Seine, or on the 
Loire. Hugh Capet, who was maſter of thoſe ci- 
ties, held in his hands the two keys of theunhappy 
remains of the kingdom ; the crown was conferred 
upon him as the only perſon able to deferd it, It 
is thus the empire was afterwards given tv a family 


whoſe dominions form 10 ſtrong a barrier againſt 
the Turks, 


The empire went from Charlemagne's family, at. 
a time when the inheritance of fiefs was eſtabliſhed 


only as a mere condeſcendence, It even appears, 
that it obtained much later among the Germans 
than among the French; which was the reaſon that 
the empire, confidered as a fief, was elective, On 
rhe contrary, when the crown of France went from 
the family of Charlemagne, the fiefs were really he- 
reditary in this kingdom; and the crown, as a great 
fief, was alſo hereditary, 

But it ts very wrong to refer to the very moment 
of this revolution, all the changes which had al- 
ready happened, or happened afterwards. The 
whole was reduced to two events ; the reigning 
family changed, and the crewn was united tO a great 


gw 
© © 


CH AP. XXXI.. 
Some conſequences of the perpetuity of fieſs. 


F7Rom the perpetuity of the fiefs it followed, that 
- the right of ſeniority, or pelmogeniture, was 
eſtabliſhed among the French. This right was 


_* See the: capitulary of Charles the Bald, in the 


year 877. ap:d Carifiacuw, on the importance of Pa- 
Tis, St, Denis, and the caſtles on the Loire in thoſe 
gays. 


302 quite 
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quite unknown under the firſt race + ; the crown 
was.divided among the brothers, the allodia were 
divided in thc ſame manner ; and as the fiefs, whe- 
ther precarious or for life, were not an object of 
ſucceſſion, neither could they be of diviſion. 

Under the ſecond race, the title of emperor 
which Lewis le Debonnaire enjoyed, and with which 
he honoured his eldeſt ſon Lotarius, made him 
think of giving this prince a kind-of ſuperiority over 
his younger brothers. The two kings + were obli- 
ged to wait upon the emperor every year, to carry | 
him preſents, and to receive much greater from 
him ; they were to conſult with him upon common 
affairs. 'Dhis 3 is what inſpired Lotarius with thoſe 

 pretences which met with ſuch bad ſucceſs. When 
Agobard || wrote in favour of this prince, he al- 
leged the emperor's own regulation, who had aſ- 
ſociated Lotarius to the empire, after he had con- 
ſultcd the Almighty by a three days faſt, and by the 
celebration of the holy ſacrifices ; after the nation 
had ſworn allegiance to him, which they could.not 
refuſe without perjuring themſelves, and after he 
had ſent Lotarius to Rome to be confirmed by the 
pope. He lays a ſtreſs upon all this, and not upon 
his right of primogeniture. He ſays indeed, that 
the emperor had deſigned a diviſion among the 
younger brothers, and that he had given the pre-_ 
ference to the elder ; but ſaying he had preferred 
the elder, was ſaying, at the ſame time, that he 
might have preferred his younger brothers, 

But as ſoon as the fiefs were become hereditary, 

| the right of ſeniority was eſtabliſhed in the ſucceſ- 
on of the fiefs ; and for the ſame reaſon in that of 


+ See the Salic law, and the Law of the Ripuarians 
in the title of allod:a. 

+ See the capitulary of the year 817, which contains 
the firſt diviſion made by Lewis le Debonnaire among 
his children. 

|| See his two letters upon this ſubje&, the title of 
one of which is de diviſione i mperit. L 

| | mc 
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the crown, which was the great fief., The ancient 
law of diviſions was no longer ſubliſting ; the fiefs 
being charged with a ſervice, the po offor muſt 
have been enabled to diſcharge it. 'The right of 
primogeniture was eſtabliſhed,, and the reaſon of 
the feudal law forced that of the political or civil 
law. 

As the fiefs deſcended to the children of the poſ- 
. ſeſſour, the lords loſt the liberty of diſpoſing of 
them ; and, in order to indemnify themſelves on 
that account, they eſtabliſhed _g they called the 
right of redemption, whereof mention is made in 
our cuſtoms, which at firſt was paid in a direct _ 
-and by uſage came afterwards to be paid only in 
collateral line. | 

The fiefs were ſoon rendered transferable to 
ſtrangers, as a parrimonial eſtate. 'This gave riſe. 
to the right of fines of alienation, which were eſta- 
bliſhed almoſt throughout the whole kingdom. 
Theſe rights were arbitrary in the beginaing ; 
but when the practice of granting thefe permilſ- 
fhons was become general, they were fixed in every 
diſtrict, 

The right of redemption was to be paid at each 
change of heir, and at firſt was paid even in a direct 
| lne$. The moſt general cuſtom had fixed it ro 
one year's income. 'This was burthenfome and in= 
convenient to the vaftal, and affected, in tome mea- 
ſure, the fief itſelf, It was often agreed * in the a&t 
of homage, that the lord ſhould no longer demand 
more than a certain ſum of money for the redemp- 
tion, which, by the changes incident to money, be- 


$ See the ordinance of Philip Auguſtus, in the year 
1209, on the fiefs, 

* We find ſeveral of theſe conventions in the charters 
as in the regiſter-book of Vendome, and that of the 
abbey of St, Cyprian, in Poitou, of which Mr. Gal- 
Jand has given ſome extrats, p. 55. 
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came afterwards of no manner of importance. 
'Thus the right of redemption is in our days reduced 
almoſt to nothing, while that of the fines of aliena- 
tion is continued in its full extent. As this right 
concerned neither the vaſſal nor his heirs, bat 
was a fortuitous caſe, which no one was obliged to 
foreſce or expect ; theſe kinds of ſtipulations were 
not made, and they continued to Pay a certain part 
of the price. 

When the fiefs were for life, they could not give 
a part of a fict to hold in perpetuity, as a rear-ficf; 


for jr would have been abfurd that a perſon who 


had only the uſufruct of a thing, ſhould diſpoſe of 
the property of it, But as ſoon as they became 
perpetual, this was + permitted, with ſome reſtric- 
tions made by the cuſtoms ft, which was what they 


call diſmembering of their fict, 


The perpetuity of the fiefs having eſtabliſhed the 
right of redemption, the daughters were rendered 
capable of ſucceeding to a fief, in default of male 


tTue. For when the lord gave the fief to his 


daughter, he mulnplied the caſes of his right of 
redemption, becauſe the huſband was obliged to 
Pay it as well as the wife ||. This regulation could 
aot take place in regard to the crown ; for as it 
was not held of any one, there could be no right of 
redemption over x. 

The daughter of William V. count of Toulouſe, 
did not ſucceed to the county, Afterwards, Elea- 
nor ſucceeded to Aquitaine, and Mathildis to Nor- 
mandy ; and the. right of the ſucceflion of females 
feemed 10 well eſtabliſhed in thoſe days, that Lewis 


- + But they could not abridge the fief, that is, abo- 
liſh a portion of it, 


k They fixed the preview which they could diſmem- 


" !| This. was the ac that the lords obli ged the wi- 
Jow to marry again, 
the 
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the Young, after his divorce from Eleanor, made 
no difficulty in reſtoring Guyenne to her, But as 
theſe two laſt inſtances followed cloſe to the firit, 
_ the general law by which the women were called to 
the fucceflion of fiefts, muſt have been introduced 
much later * into the county of 'Toulouſe, than 
into the other provinces of the kingdom. 

'The conſtitution of ſeveral kingdoms of Europe 
has followed the actual ſituation, in which the fiets 
were when thoſe kingdoms were founded. 'The 
women ſucceeded neither to the crown of France 
nor to the empire, becauſe, at the eſtabliſhment of 
thoſe two monarchics, they were incapable of ſuc- 
.cecding to fiefs. But they ſucceeded in kingdoms, 
whoſe eſtabliſhment was poſterior to that of the per- 
petuity of the fiefs, ſuch as thoſe founded by the 
conqueſts of. the Normans, thoſe by the conqueſts 
made on the Moors ; and others, in fine, which 
beyond the limits of Germany, and in later times, 
received in ſome meaſure a ſecond birth by the e- 
ſtabliſhment of Chriſtianity. 

When the fiets were at will, they were given to 
ſuch people as were capable of doing ſervice for 
them, wherefore they were never beſtowed on mi- 
nors ; but + when they became perpetual, the lords 
took the fief into their own hands, till the pupil 
came of age, either to increaſe their own profits, or 
| to bring up the pupil in the military exerciſe. "This 
1S what our cuftoms call the guardianſhip of a noble- 


* Moſt of the great families had their particular 
laws of ſucceſſion, See what M, de la Thaumaſlere 
fays concerning the families of Berry, 

+ We ſec in the capitulary of the year 877, apud 
Carifiacum, art. 3. Balufius's edition, tom. 2. p. 269. 
the moment 1n which the kings cauſed the fi-fs 8 be 
adminiſtered in order to preſcrve them for the minors; 
an example .followed by the lords, and which gave 
riſe to what we have mentioned by the name of the 
fuardianfhip of a RODE s children, 


man's 
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man's children, which is founded on principles dif- 


ferent from thoſe of tutelage, and is entirely a di- 
ſcinct thing from 1t, 

When the fiefs were for life, people vowed 
fealty for a fief, and the real delivery which 


was made by a ſceptre ſecured the fief, as it is now 


by homage. We do not find that the counts, or 
even the kings commiſſaries, received the homages 
in the provinces ; nor is this tunction to be met 
with in the commifons of thoſe officers, which 
have been handed down to us in the capitularies, 
They ſomerimes indeed made all the king's ſybjedts 
take an oath of allegiance | ; but this oath was ſo 
tar from being an homage of the ſame nature as 


thoſe afterwards eſtabliſhed, that in the latter the 


oath of allegiance was an || action joined to ho- 
mage, which ſometimes followed and ſometimes 
preceded it, but did not take place in all homages, 
was lcſs folemn than homage, and quite a diſtin 
thing trom It, 

The counts and the king's commiſſaries made | 
thoſe vaſlals <$ whoſe fidelity, was ſuſpected, give oc- 


+ We find the formula thereof in the ſecond capitu- 


lary of the year 802. Sce alſo that of the year 854, 


13. and others, 

||M. du Cange, inthe word bominium, P. 1163. and 
in the word fdelitas, p. 474. cities the charters of the 
ancient homages, where theſe differences are found, 
and a- great number of authorities which may be ſeen, 
In paying homage, the vaſſal put his hand into that of 
his lord, and took his oath ; the oath of fealty was 
made by ſwearing on the goſpels, The homage was 
performed kneeling; the oath of fealty ſtanding. 
None but the Jord could receive homage, but his offi- 
cers might take the oath of fealty, See Littleton, 
ſe&, 91. and y2, of homage, that is, fidelity and ho- 

mage. 
$ Capitularies of Charles the Bald, in 860, po/2 
editum a Confluentibus, art, 3. Baluſius's ent6o, 


Page 145+ 


caſionally _ 
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cafionally a ſecurity which was called firmitas ; but 
this ſecurity could not be an homage, ſince the 
king's * gave it to one another, 

And if the abbot Suger + makes mention of a 
chair of Dagobert, in which, according to the te- 
ſtimony of antiquity, the kings of France were ac- 
cuſtomed to receive the homage of the nobility ; ir 
is plain that he employs here the notions and lan- 
guage of his own time, | 

When the fiefs deſcended to the heirs, the ac- 
knowiedgement of the vaſlal, which at firſt was on- 
ly an occaſional thing, became a regular a&tion. It 
was made in a more folemn manner, and was at- 
tended with formalities, becauſe it was to be a mo- 
nument of the reciprocal duties of thelord and vaſ- 
ſal through all ſucceeding ages. 

I ſhould be apt to think, that the homages began 
fo be eſtabliſhed under King Pepin, which 1s the 
time I mentioned that ſeveral benefices were given 

in perpetuity ; but I ſhould not think thus withour 
precaution, and only upon a ſuppoſition that the 
authors of the ancient annals | of the Franks were 
not ignorant pretenders, who, in deſcribing the act 
of fealty performed by 'Taſlilloa duke of Bavaria to 
King Pepin, ſpoke || according to the wage of 
their own time. 


* Thid, art. 3. 

+ Lib, de adminiſtratione ſua, 

+ Anno 457. chap. 17. 

{| Taffilo venit in waſſatico ſe commendans, per manus 
facramenta juravit multa & innumerabilia, reliquiis fanc- 
torum manus impenens, O& fidelitatem promifit regi Pippt- 
70, One would think that there was here an homage 
and an oath of fealty, See the capitularies of Charles 
the Bald, Baluſ, edit, IT nan 
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CHAP. XXXIIL 
The ſame ſubjeft continued. 


JW Hen the fiefs were either precarious or for life, 

' they ſeldom had a relation to any other than 
the political laws ; for which reaſon in the civil laws 
of thoſe two times there is very little mention made 
of the laws of tiefs. But when they were become 
hereditary, when there was a power of giving, fel- 
ling, and bequeathing them, they had a relation 
then both to the political and the civil laws, 'The hef, 
conſidered as an obligation to the military ſervice, 
depended on the political law ; conhidered as a 
kind of commercial property, it depended on the 
civil law, 'This gave riſe to the civil laws concern- 
Ing fiefs. 

When the fiefs were become hereditary, the laws 
relating to the order of ſucccflions muſt have been 
relative to the law of the perpetuity of fiefs, Thus 
this rule of the French law, eftates of inheritance do 
not aſcend $, was eſtabliſhed in ſpite of the Roman 
and dalic * laws, It was neceſiary that the fiet 
ſhould be ſerved ; but a grandfather, or a great- 
uncle would have been very bad vaſlals to give to 
the lord : wherefore this rule took place ar firſt on- 
y in regard to the fefs, as we learn of Boutil- 
leir ÞF. 

When the fiefs were become hereditary. the lords 
who were to fee that the fief was ſerved, infiſted 
that the + daughters who were to ſucceed to _the 


$ Book 4. de feudis, tit. 59, 

* in the? title of allodia. 

+ Somme Rurale, book xr, tit. 06. Pp. 447- 

+ According to an ordinance of St. Lewis in the 
vear 1246, to ſettle the cultoms of Anjon and Maine, 
thoſe who {hall have the care of the heireſs of a fief, 
{hall gjve ſecurity to the lord, that the ſhall not be 
married without his conſent, 

Hef, 
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fhef, and, I fancy, ſometimes the males, ſhouid not 
marry without their conſent ; infomuch that the 
marriage-contracts became, in reſpect to the lords, 
both a feudal and a civil regulation. In an act of 
this kind under the lords inſpection, regulations 
. were made for the future ſucceſſion, with a view 
that the fhef might be ſerved by the heirs : hence 
none but the nobility at firſt had the liberty of 
diſpoſing of the future ſucceſions by marriage- 
contract, as * Boyer and F Aucrerius have juſtly 
obſerved. 

It is needleſs to mention thit the power of re- 
demption founded on the old right of the relations, 
-a myſtery of our ancient French juriſprudence 
which I have not now time to unfold, could not 
take place with regard to the ficts till they were be- 
come hereditary, 

Hake { Hatan! T ct oof dos 

I finiſh my treatiſe of faefs at a period where moſt 
authors commence theirs. 


* Deciſion 155. No 8, & 204. N? 3Y. 

+ In Capell. Theol, decif. 453. 

+ The author concludes his elaborate work with an 
alluſion to the joyful acclamations of Aineas's followers 
upon coming 1n ſight of the land of Italy, they ſo 
much deſired, after fo long wanderings, great dangers, 
and furious ſtorms undergone in quelt of it, 

mmm mm mmm murrrnrmuen {7 omilemgue videmus 
Ttaliam. Italiam! primus conclamat Achates : 
Jtaliam lets focii clamore falutant.} 

Aned. lib, 3. ver. 522. 
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